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SUPREME C()lJRT(lF Tl IE STATE OF NH\V YORK 
QUEENS COUNTY- CRIMINAL TERM- PART K-23 

THE PEOPLE OF THE STATE OF NEW YORK 

- ~gainsl - ()RI )HR OF T H I> COi IR'r 

CESAR MONTALVO, INDICTMENT NUMBER: 298109 

Defeod~ult. 

JOEL L. BLUMENFELD, JSC 

The defendant ntovcs to su1>prcss physicul evidence,~· slalemcn1 ~·nd idi::utiiicaliou 

tesrirno1,y. A !\tlt(OJ>-H11111lcy-#Yatlc-Dunt1111ay hearing \V:ls held in '''ltich Police Officer Michael 

Varecka, Detective Christopher Spagnola, fornter Detective Richard Veccbjarclli, and J:.1son 

Downs \vere cnllecl as \Vitnesses. Front their credible tcstin1ony, the court 1nakcs the follo•Ning 

filldill£.S Of filCIS ;ind COllCllL<:iC)TlS or l;\\V. 

FINDINGS OF FACT 

Ou Ju11c 18, 2008 at 1:45pn1, neteclivt: Christopher S1)ag:n()la \\faS investigating a 

burglary. ·rhc dcscrtption of the burglar was a nlalc \vhitc, tivc foot SC\'Cn inches tall, 210 potLnds 

u1 \Veight v.·iLh short bro,,~nlblotld hair, baldirig \.\•itli a reddish ta.nk top and kl1aki shorts. J{is 

roon1111ate's Vaio lapl'Ol> con1purer, \Vas taken from that Joc.ation. 

\Vhcn the detective a1Tived at the localion. an apartn1e;nl, he spoke \Vilh Jason Oo\vns. 

Uowns told the detective th:.1t he was taking a sho.,ver \V~Cn he beard the buz2cr from the front of 

the ap<U'tu1ent boilding. He stepped out of tbc sbo,vcr tu1<l 3Sk<.-<l who w;i::; then;. No one 

responded, bt1l l1c heard otJ1er buzzers goll1g olT. Ile then returned to U1e sho\ver. Between live 

and lCO 111ifv.1tes later Downs hea1·d a loud 001se 111 his a~)art111e1lt. J·Je yelled out his r<)Omn1a1t.:'s 
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lli'Hl\C, but heat<! no re.<;ponse. I-Tc exited the shower a scco11d tiuie and sa'v his kitchen 'vindow 

OJ)e11 aod the .s~rccn 10 lhc \viodo\v c ul and the !Tout <lool' opeJled. He quickly dressed :ind ran l<l 

the front door on the fourd1 floor and saw a n1a1e on the third floor' landing. He Sil\V that 1nale 

walking d l)Wn the stairs \Vi th a black cord (lbat Do\vus would later realize belonged to the laptop 

thn1 was 1..aken rron1 his apara11enl). lie yelled do,vn to th~1t J>Cl'SO•', and the person. tw·ned around 

for whal Do,vns testified w::ls t\vo seconds. I-le described this person as 11l.'lle., white, wearing a 

tcd or 0 1':lnge tank top in his n1id-40s or t.:arly SOs iu ~ge\ ;:1pproxi111alcly five foot se\•en inches 

in ht:ighl> husky build wilh thin ''salt and t'eppcr" hair.1 

Spagnol;l relayed lbe ln fon,1ation of the botglary to Detective C~lrla Alvarado \vbo was 

in\rcst igating nlu1t11,Je break~ins a( that loc~tioo :in<l 1his one scc111ed to tit lhe description.'i or the 

0111..:rs. 

A 'v«::k later> on June 26, 2008. nt around l: J Spn1 U1 Queens, Police Officers /\·I ichael 

Varceka ~11ld Se:)u l·liues v1ere (H\ IO<)l 1)<ltrol ,vhen tJ1ey rc.ceivcd a radio transmission of an 

ns .. -<;.a11h in progr.:ss. They obst.:rved All>ao L)i?.dat i, one of che co111pla.i.nnnts, l1oldiug Ces~1r 

r\1t)Otalvo, the detendant, ag:\inst a \V:.tll ab-Out a block frOt)l lbe locanon of the lncident As tl1c 

oflicer i!J)L)l'Oached, 1h~ defendant stated into a l>lack cell pl1one 'They gol n1t:." PO Varccka 

t::i1ked t() Alban Dii.dati while 1)0 l·lu\es tnlked to lhc defendant 

1 Th0 cou(t l\otcs that Dc-teetive Spagnola testified t~t Do\vns stated thal lho perpelratof's ag-0 
\Vas approximalely in his mid-30s Of '-!<o1rly 4-0s. 

2 Wh<?tl Detective Spagoola testified he reod from arrest report which co11lai1led Oetocli>Je 
'l~Cct)i<'.l(Clti's <lcscriptioo of ttie Cfefenciant at the time of the arrest: .. [H Je h<id the d ufeodant at tive·hvc, 
160 pounds. brov1n eyes. sail and pepper hair. short hair l<~11glh <:lose CUI, l ,glit skin tone. Clea( 
conlplexion .... He had h:m at 56 ye<irs old. lhars the aetuaf pedigree tl)til he got from the defend.ant .. 
(Transcript, p 49). 
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Diit1ari told PO Varecka that the defendant can1c into his ap;:LC~O\ent a11d when he 

t:-Ot\ftonted tht:' del"c11.dant atld ask~d hint wbat he was doing 1berc~ tbedcfcndaoc told hio1 he was 

tbc1·e lo sc.: a ptu1icolar person. When Dizd~.ri Lold 11inl that tht.: person 1he defendant \V~iS looking. 

tbr did not live io the ~•1>art1nc111, the dtfe11ttant slrt)ck hi.01 with an \l111brc1Ja. Dizda1·i tl1cn chased 

the defen.dant. 

Al lhis point. the defelldaut was plac~d 11nder ;;1rtest al1d the blo.ck cell pltone \Vai:: sci7.ed. 

P<.) Varcr.;ka infolllled rhc :;pecial operations ticuten;1nt lhat \vh::il "()izdari told hin1 sccLn~d lo fi t a 

pattern ofl>urglaries for 1h,11 locatio11. 

()ctecLive Cht·jstophcr S1>agnoh1. wl10 i11vcstigaled the burglary ~·t Oo'-\•ns• ap:111111e1ll, 

beard th::1t an a1TCSI was 1nade (of the lnst::11lI defcnda11t) on a burglary \vhere llle description in 

tenllS of tl1ne and 1:>lace sc.;n1ed lO m::i1ch other burgh1rics. 

Sjni.:.e Alvarado, \vho was Cl1e lead iovcstigato1· of these types of hurglarics \Vas not 

\vorking t11t1I day, bi;;r parmcr, Detective \ tccchial'elli w~1s haJ1dling. tl1c iovcstig:uion. 

Vccchi~rell i was j11IOrn1cd by \farcck~ that the <lefeud::i.01 bad bee11 a1Tt!Sted for tb.e Dizd<1ri 

l1utglary. 

Spagnol~l aod \;cccbiarelli assembled a photo array using the pholo it1anagcnlellt systCfll 

;·n1d sbo\vcd it \O Jason DO\\'llS i11 his ap~1l1 111ent. Do\\rns ide11tilicd pboto nu1uber si..~ {tlie 

defendant) 3S the pen;on he 53"' t)ll the tbjrd Ooor lan<ling. The t\\'O dct-cc.ti"·es Inter tb:Jt day 

~lSStl\lblc<l :1 li11cup. Downs observed tbe lincu1> ;u1d 1dcnLi li.ed nt11,lbet 011c (tl1e dcfcndan1) as tbe 

person hi; saw on the thir<l floor landing. 
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CONCLUSIONS OF LAW ANO DECISION OF THE COURT 

11l<: defend~1nl nl<)VC..'S to suppress the cell pho1\e> the state1t1cnt ')'ou goL 1nc" aud the 

id~nli lic~1non tcsti1uouy of IJowns . 

After the hearing botl1 p~rl ics were given Lhe OPJ)Ortu11ity to suboli~ u1ernora11da of Jaw 

a11d the)' both have. 

'f bc dcfcnd:.1nl docs 1101 111ake illty ::irgun1ents as 10 why 1he cell phone and the statcn1cnts 

sbotild be supJ>ressed. Jl is clear thaL 1hc- cell ph1.>ue w~1s propc;rly seized fron11he de.fendan1 as a 

$earch incident to a lawful anesl (.<eee.g. Chime/ v Ca/ifomia. 395 US 752, 762-3 (1969]) . 

. t\ccording1y tl1c n1otion LO sup1Yress the cell phOJlC is de11ied. 

It is equally t.:it;ar lhal the s1atcn1cnt "They· got n1c" '''as sponcaneous and 1101 a proctncc of 

an i11tcr1·ogation enviroJu1tt;11t, that is the "the rcsulL of express quest io11ing 01' its fu11cLiooaJ 

equivalent" (l'Mple v Stue:;:;er. 53 NY2d 648, 650 [J 981 ]). Accordingly, the motion ro suppress 

tht: s 1::1h:!1nt:nl ·"rhcy gol uJe" is dc11ied. 

11le crux or the issue regarding tl1c idcnti lication is v1he1.he-t Lhe 1)hOh1 atmy was unduly 

suggestive, thereby tainring the lloeup jdcnlifica tion and any in couti idcnci tication. ln 

dctcrn1ining \Vhethc.f :lll idcnci lic.~tion prO<.:ess is "unduly suggestive .. this con1'l is rc.quir<:(l to 

dctcrn1ine v.•hether the1·e \V(IS ar):y S\1bstantial likelihood that tl1c dcfcnctant wo\1ld l>e siog.le<l out 

for idcntilicatio11 (see People v Chipp, 15 NY2d 327, 336 11990 I). 

The cou1l has ex:unioe(l lhe six photos in the pl1oto arfay and finds rhr'll Chey are c.:losc to 

, .. ·hat Do,vns <le~ribcd :is llie pe:rso11 he :;n,v oo the Lhir<.l llwr l~mdi.ng and close Lo the pedigree 

del;c.:l'il)llOU jn the arresl rc1>ort . .l\ll Lhe photos \Vere siJttilar in siie, Lhe faces \Vere ~irnilar in ~i~c. 
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po~ition and expressiQn nnd t11ere \V:lS no1hing in these piclurc.'i t11at would 1nt1kc the dcfe;:nd111ll's 

p1clure stn11J out. 

As to thc. line-utl. the coun h .• 1.s cxarnined the 1>1t0tO) of the lulC-up and find:-. that lhcy too 

ntc clc>:-.c h> what Oo,vns described as lhc person he sa\'~ on the chird noo1· l:1nding a11d clo~c to 

the pctlig~e clescnpuon in the arrest repo0rl. The defense nuome)· in bts 11lCn1orandun1 ofla'v ~ 

torrcct 111 pointing out that 1he indivtdu.11, ut the line-up had different ha1f\tylc:s ;:ind colon,. sonle 

did OOL hl\VC 1~1ciaJ hnir nnd I hey \VCfe of <Ii O"crcnt <lgCS. 1 IO\\!CVCf, Lhes~ cJiffcrcnces WC1'C, (\)r the 

most pan slight and they were all in the rnngo oftbc dcscnpuon. 

It is i11tef'CS.ting to no1e t1\at tOe description that Oo'vns gives as to lilt' ~rpetrator's ;:ige 

illld lhe :1ctunl age of cJ1c dcfcnd<lJ\l is of I it tic COllCCl'll for the 11urposes or lhis decision. D0\\10$ 

state> that his the J)Cl'J)<:trJtor is io bis mid-40s to early 50>, while the deli:ocbnt'• age is 56.' 

1 IO\\'cvcr, a pe!'0011'~ Ucseription of son1conc's age: - unlike a person·s aclu;.11 age- is 

subjective. II is 11ot like hair C~)Jor or hair Jeng1h \vhich is objccLive - grJy hutt is gr:1y ht1ir. 

Ncvenhcless, :lS SUh:d before, Ille people portrayOO in the phoco array and the p.atticipanl.s 1n 

J1oc-u1, appeared 10 be in the s~mc rdngc as the defcndanl which, an1011g 011,cr (]Lings. rc11dcr~ 11 

r>Ot uuduly su.ggcslivc. 

art~es l>cC:luse of the :-.hon time as lo \'vhcthcr the witn~. Oo\vtls. 011ce 1l1cking out a pie.lure, is 

lookin1i fbr the plcttu·c it<: opposed to the JlC.fSOu whonl he sa'" on tbc thirJ floor landing nt 

l This coukl be ~n l::isue ro1sed at tri.il os to lhe stre"'Jlh ot Down's idont1tlc..itlon ol tne defendrull. 
bvt h3:> nolt'ltng tQ CIO 1n Gus c..-.se ._..,,,.. d being U'ldofy suggestive 
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Lhe line-u1>.4 I lowcvl!r, 1h1s il'I :.1 11tci-uaJ argun1cut \\1hich th..: clcfe.udanl c:1n n1akc at lrii\l (sec 

Pt'O/}Je • lltn•tins. 55 NY2d 474). 

further, lhc courl tinds that th.c piclurc of the photo (u,-ray a11d 1h..: line-up showing the 

dcfl!11dant :t.rt: nut tdentica). 11ie.re arc so111c differences bciv .. ecn the plCtun:: of the dcfCndant in 

lht: photo arrny and in the line-up. For exnn1plc, while they both h:l"e salt and pepper b:ur, as 

l)o,vns dcscl'ibcd 1he defcndaut 's J1air (includiog eyebrow and 111ousl:ichc), the picture in lhc 

hne-up sho\v~ ntucb 010n: ~It than pepper. 11 s-boukl also be; DC)led th:n in no picture is lbe 

dcl\!ndant (t>r any other pcr:>on in the al'my or line-\IJ)} \VCarnl.g a red or onioge shirL 

Accordingly. tlle 1notion 1.0 supprt:ss ide11rificatio1l le.lrtimony 1s denied as well . .> 

Fin.tlly, tbjs co\lrt fiuds th;:it there- wn.s an independcnl source thnt \¥-OUld attcnuatt any 

in11Jtopc-.r police 3-rrangcd idcntilication proccdtLrc in this case. Do\vns, in Ole sbO\\•cr, henr<I the 

opartmem building b=r ~o off and be ~ponded. When oo one responded, be returned 10 lhe 

"Tile court is alsc concomod ubout thl& lssuc <tn<I tho noocss.ity of the pholo array 01· llne-uv a1 
1hu1 time 3$ tho dcfcnd3n1 w:ia :.it1ocxly in cuslOdy for the l) izd:>n burglary aod would nol llavtt been 
released e-...en 11 not ideotif:ed by Downs. Onco arraigned, COUl\$CI could Mvc been assigned :s.nd a ooun­
crdered 1""'""11 could"""" boon pu-sucd -· these .,. poicy- •nd oo cases haw been cUd 
l11;:it the procedures err.ployed by the pohcc after arrest vtaated the defeod.lnf1 constitution.."tl nghts. 

:. Although defense counsol sk"llcs in his factual slaton1cnt that the defendant requested ;;in 
."'ttomoy 3nd tho 111\lhlp was conuucled wilhout couf\!.el pre-sent. clofense oounwl does not ro1GO i1 in h.1s 
"1$sues· section of llJS mernc:xandum ol la·N It can be assumod th;Jt he did 1l01 toel ii was a 1e$3l 1ssuc. 
The -· -oetess. do lldCfrCSS it F .... !hoy ro;se lhe lac:luOI 0t9WTIOfll l><J1 m; requc,;• to< ;in 

attorney was kw questioning, not for the lioo-up. Se<x>nd, the People argue rn...-.. 6ince lhe<e wM probable 
C..-iVSE! to afrost the dcrcooaor. no1lher the <lefondant or oountol c;in slop :in invcslig<JtO<Y lineuo once tile 
1101tce <1nc1do to conducl ono (!Jco Pooplc v Jones. 2 NY3d 23~ 12004)). TI10 1010 of counsel ot o lineup. 
otthough 001 without v<:1lue, is 111ui1cd to tieing o po.iss:ive obs.etvc:r (People v Haw1<N1s, 55 NY2d 4741, 485}. 
Howevet, the important rok? of on ob<'...ervet is mit.i{rJled °Whe"fl there '"will be~ eyewitness who can be 
examined and CtOSS·exnnWW et Ile Wade heof'l'l9 and at U10 '1'lOJI as to whciCJ'IOr any ~conduct 
was resortt.""d to• (Id., at 486 n 4 (empha.sr$ •fl origin.'.Jl)J. "Whilo gencral!y thcte IS no c:onsciuion.al right to 
ooun~el at iln lnvcstign!ory l1noup prior lo the commencement of formal advel'S3rial proceed!ngs, where 
tho poUc~ o.ro nware that tho dolcndant is roprosonted by counsol on ihc cha~o under inveslig<ltion. or on 
an unrelaled chDrge. and the dofendant spoclflcany asks for counset.1hen the right to oounscl a1 lhe lineup 
1~ triggered (soo KKby "' Jl/11H)IS, 406 US 682; People v Wilson. 89 NY2d 754: Pooplo v LaCIOta, 70 NY2d 
670. People v Coo<os. 74 NY2d 24'T {Poop/O v Brown, 26 Al>3d = [2d ll<lot 20061~ In the Instant case. 
u~e is no ov-M.n.oe mat counsel hod beeo tlO()C)inted on the ocher case. lhen:l:lore there was no vdation 
of dcfend~nl'S ll!Jht lO counsel 
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sbov.·e .... \~fheo l1e 'hen l1eard sounds ii·o111 his: ~partn1ent. he called out lhinking it 1nighl be his 

roo111n1ate. \Vheo 110 011e responded, he alertly re~lizcd that son1ething \Vas an1iss, exited the 

showi;r. gol <1\1ickly <ltessed, lefl his apann1cnl and deliberately obse1·ved a pel'Son on the landing 

0J1e Digl11 below - the distance of a n1id~si1..c car, as Do•NnS testified - t1nd called out. 'flte 

person ou tl!e stairs to1'1\e<I atouod ;)llrl Tlowns oh!'erved his face for abou1 t\VO seconds and able 

lO Otake ~l <lcl~1ih:<l descripli()ll C)f Llte pet'SOil 00 the 1h1rd Ooor landing, iocft1diug hai.rStyl¢, COi Or, 

build~ height, ;1od approxi1nate age. "fhc totality of the circun1stance.~ leads this C0\11t to beheve 

th~1t this is a source of ldenli(ication in<lepen<le11L of ihe J){)lice-arranged linc--up. Ho\vcvcr. t11is: is 

nnneccssal)' since this court flnds the identification 1>rocedures employed by the police lo be 

leg..11ly ptopef. 

111c Clerk of the Court is tlircctc(l Lo e111.er this ()1·der. r1· JS SO 0.l{(>ERED. 

DATE: February S, 20 10 
l<e\\' Gardens, NY 

JJY 
JOEL L. BLUlvlENFELD, 
Acting .luslice oftl1e Supre1\1c Court 
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