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Index Number 1157681 2008 
Mot. Seq. No. 002 

DECISION AND ORDER 

For the Plaintiff: 
Akerman Senterfitt LLP 

For the Defendant: 
Thomas Mcshinsky, pro se 
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Papers considered in review of this motion for judgment on default: JAN 11 2011 
Papers Numbered 
Notice of Motion, Affidavits, Exhibits 1 NEW YORK 

ERK'S OFFICE COUNTY pj 

PAUL G. FEINMAN, J.: 

Plaintiff moves for a second time pursuant to CPLR 32 15 for a default judgment against 

defendant, Thomas Meshinsky, in the sum of $1 14,113.49, as well as for attorney's fees, costs 

and disbursements. Defendant has not opposed. For the reasons set forth below, the motion is 

granted without opposition. 

This action arose from the breach of a lease agreement, Plaintiff, Fifty East Forty Second 

Company LLC, as landlord, entered into a lease agreement on October 28,2005, with non-party 

Ultimate Fitness of NY, as tenant, to lease the basement and operate a gym at 50 East 42"d Street, 

New York, NY. (Ex. Cy Compl. 7 3). Defendant Meshinsky executed a Limited Guaranty on the 

same date, wherein he guaranteed "full performance and observance of all covenants." (Ex. C, 

Compl. 7 4). 

Plaintiff claims the gym defaulted in its lease obligations beginning in May 2008, and 
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that as of January 3 1,2009, defendant owed a total of $1 14,113.49 in rent and additional rent 

(Ex. C, Compl. T[ 9; Mot., Rodriguez Aff. ‘1[’1[ 5-6), and commenced its action thereafter by filing 

and serving a summons with notice on defendant at the 42”d Street address. Defendant, self- 

represented, filed a notice of appearance and demand for complaint in December 2008, 

indicating that his address was in Ship Bottom, New Jersey (Ex. Bj. Plaintiff then served the 

complaint by first class mail on January 9, 2009, to the Ship Bottom, New Jersey address (Ex. 

D). Defendant did not answer the complaint, and plaintiff moved for a default judgment. 

Defendant submitted an affidavit, and plaintiffs motion for a default judgment was denied by 

decision dated August 17,2009 (Ex. F, Decision and Order, with Notice of Entry). 

The first motion for a default judgment was denied because plaintiff had failed to provide 

a sufficient affidavit of non-military service as required by the Federal Soldiers’ and Sailors’ 

Civil Relief Act of 1940 as applied by New York courts. (Id. at p. 3 j. The necessary 

investigation of defendant’s military service, which formed the basis of plaintiffs affidavit, was 

conducted on November 25,2008-the date of service of the summons with notice-and thus 

prior to any actual default. As a non-military affidavit based on an investigation made prior to a 

defendant’s default fails to meet the requirements of the Civil Relief Act, plaintiff’s papers failed 

to satisfy the proof of notice requirements of CPLR 321 5(f). 

In addition, the court considered defendant’s affidavit in which he proffered a number of 

defenses, including improper service and negligent behavior by the plaintiff landlord. The court 

deemed defendant’s response to be an implicit request for leave to serve and file a late answer to 

the complaint. It thus vacated defendant’s default and granted him leave to file a late answer, 

but required that defendant file his answer within 20 days of receiving notice of entry of the 

decision and order. Notice of entry of the decision and order was served on August 19,2009. 
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(Ex. F). 

Plaintiff renews its request for a default judgment pursuant to CPLR 321 5, as more than 

20 days have elapsed since service of notice of entry of the court’s decision and order, and 

defendant has failed to serve and file an answer. Plaintiff submits a new affidavit of non- 

military service, which states that on March 1,20 10, licensed process server Carl Kornbluth 

visited the defendant’s address in Ship Bottom, New Jersey, to ascertain defendant’s military 

status (Ex. H, Aff. of Non-Military Service). Kornbluth spoke to ‘“John’ Meshinsky,” who 

refused to provide his first name, but confirmed he was a “relative” of the defendant. (Id.). In 

response to Rombluth’s inquiry, this individual stated that defendant was not engaged in military 

service for United States in any capacity. (Id.) As defendant previously filed an appearance in 

the action and submitted an affidavit in opposition to the original motion, and as the process 

server spoke with “John” Melshinsky at defendant’s New Jersey address, and the individual 

confirmed that defendant was not in the military in any fashion, the court is persuaded that 

plaintiff has suficiently established service of process on defendant and that his failure to 

answer is not based on his active military service. 

Accordingly, plaintiffs motion for a judgment on default is granted without opposition, 

and as the lease agreement provides for legal fees (Ex. Cy Lease 7 19), the matter will be set 

down for a hearing on legal fees.. 

It is 

ORDERED that the Clerk is directed to enter judgment in favor of plaintiff in the sum of 

$1 14.1 13.49, with interest at the rate of 6.88 % from June 1,2008, until the date of this decision 

and order, and thereafter at the statutory rate, as calculated by the Clerk, together with costs and 

disbursements, as taxed by the Clerk; and it is further 
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ORDERED that a copy of this order with notice of entry be served upon the Clerk of the 

Trial Support Office (Room 158), who is directed, upon the filing of a note of issue and a 

statement of readiness and the payment of proper fees, if any, to place this action on the 

appropriate trial calendar for the assessment of attorney's fees. . 

Dated: 
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