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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

X
JANE WILSON, as Administratrix of the Goods
Chattels and Credits which were of TRACY A. ALLEN,
Deceased,
Index No. 116085/07
Plaintiff, Motion Seq. No. 001

-against-

SOUTHAMPTON URGENT MEDICAL CARE, P.C.,
MARK R. KOT, 24/7 EMERGENCY CARE, P.C..

ALAN GANDOLFI, MICHAEL AMERES,

SOUTHAMPTON RADIOLOGY, P.C.. E D
BRADLEY GLUCK, ANDREA LIBUTTI, and r \ L
SOUTHAMPTON HOSPITAL,

Defendants.

X K
SCHLESINGER, J. NEW YO OFFICE

GOUNTY C& |

This is an action that sounds in wrongful death and medical malpractice. An original
complaint against certain named defendants was filed on December 4, 2007. Several
months later, specifically on March 31, 2008, an amended summons and complaint was
filed, which for the first time included Dr. Bradley Gluck and his employer Southampton
Radiology, P.C. It is these two defendants that are now moving for summary judgment
pursuant to an affirmative defense which they included in their original answer.

The affirmative defense asserted is that the statute of limitations barred any action
against these moving defendants. Moving counsel points out that Dr. Gluck had only one
contact with the decedent Jane Wilson, which was on March 30, 2005. Therefore, it is
urged that this amended complaint, which included these defendants, filed on
March 31, 2008, was simply brought too late. Counsel notes that the statute of limitations

»

in medical malpractice cases is two and one-half years from the alleged malpractice and
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for wrongful death cases it is two years from the date of death. The decedent died on
December 20, 2005. Therefore, the argument goes, while the original wrongful death
action filed just barely within the two-year time frame, may have been timely against the
defendants named therein, by March 31, 2008, it was too late to sue Dr. Gluck and his
Radiology P.C. As far as the medical malpractice cause of action, itis counsel's contention
that the two and one-half years had to start from March 30, 2005, the only interaction that
Dr. Gluck had with Ms. Wilson. Therefore, under those circumstances, the medical
malpractice action against him and his P.C. had to have been commenced by
September 30, 2007.

| find in the first instance that moving defendants have made out a prima facie case
for the granting of their motion. Under such circumstances, the burden then shifts to the
plaintiff to attempt to show that the relation back doctrine applies here. In other words, the
burden is shifted to the plaintiff to prove or af least suggest that there are issues as to the
three factors that are relevant in the determination as to whether or not there is such a
relation back.

A three-prong test has been utilized for applying the relation back doctrine to toll the
statute of limitations. Mondello v. New York Blood Center-Greater N.Y. Blood Program,
80 NY2d 219 (1992). These all concern themselves with proper notice and fairness to the
additional defendants. Therefore, the factors that must be proved are as follows. First,
plaintiff must show that the claims against the additional defendants, in this case Dr. Gluck
and his Radiology, P.C. arise out of the same conduct, occurrence or transaction that was
claimed in the original complaint against the originally named defendants. The second

factor, and usually the most problematic one for a plaintiff to p;rove, is that the new party
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must be “united in interest” with an original defendant. In this case, the original defendant
would be Southampton Hospital.

Here the claims made in the original complaint, as well as in the amended
complaint, all concern a failure to diagnose a metastatic cancer of the brain during the
period of January 2005 through September 2005, when Ms. Wilson was diagnosed with
this condition. In this regard, plaintiff's counsel.contends that such failure to diagnose
included Dr. Gluck’s reading of the CT scan without contrast, which he interpreted on
March 30, 2005.

The third factor in the relation back doctrine is that the new party knew or should
have known, but for a mistake by the plaintiff as to the identity of the proper parties, that
the action would have been brought against him. In this case, as part of the moving
defendants’_papers, there is an affidavit from Dr. Gluck, who says that he was never an
employee of Southampton Hospital and until he received a copy of the March 31, 2008
complaint, he never knew anything about any situation involving the decedent. Further,
he emphasizes that his only involvement in the care and treatment of Ms. Wilson occurred
on March 30, 2005, when he gave his impression of the CT scan and specifically found no
evidence of an acute injury or insult; It appears that the CT scan was ordered by another
defendant in this case because of complaints of severe headaches by Ms. Wilson.

Plaintiff's counsel in her opposition attempts to show how she has met the three
factors discussed above. In the firstinstance, as to whether or not the claims now asserted
against the new defendants were related to the earlier claims, she points out that while the
complaint is general, it does allege malpractice, a failure to diagnose cancer, starting with
evénts of January 2005, and continuing through August 2005 and that Dr. Gluck's reading
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of the CT scan occurred during that period of time.

As to the second factor, counsel argues that the new defendants are in fact united
in interest with Southampton Hospital because they had an association with the Hospital
and there was every reason for the decedent to believe that Dr. Gluck was in fact an
employee of the hospital. In this regard, a Second Department case is cited, Austin v.
Interfaith Medical Center, 264 AD2d 702 (1999). The facts in Austin are very similar to the
facts in this case and counsel is correct when she says that that court did find that the
newly named defendant, an emergency room physician, was united in interest with the
hospital because the hospital was vicariously liable for that physician’s alleged malpractice.

Unfortunately for the plaintiff, a much more recent case from the First Department,
Anderson v. Montefiore Medical Center, 41 AD3d 105 (2007), comes to a strikingly
different result. In Anderson, the court makes it clear that while the hospital may well be
vicariously liable for the acts of independent physicians, such as Dr. Gluck here, the
converse does not operate. This is so because the defendant physician cannot be held
vicariously liable for the negligence of the hospital.

At oral argument, Anderson was discussed in some depth. But opposing counsel
was unable to distinguish the facts in Anderson and its holding from the facts in the instant
case. Therefore, even though this Court could arguably make a finding that the general
claims asserted against the new defendants are related to the originally asserted claims
and thereby satisfy the first factor, | cannot find, pursuant to Anderson, that Southampton
Hospital and Dr. Gluck are united in interest as required by the second prong of the test

for tolling.




That being the case, Dr. Gluck and Southampton Radiology, P.C. are entitled to
have their motion granted. However, since Dr. Gluck's interpretation of the CT scan could
be an element in showing malpractice by the Hospital, which arguably is vicariously liable
for Dr. Gluck’s actions, | am directing that his counsel make him available for a deposition.

Accordingly, it is hereby

ORDERED that the motion by defendants Dr. Bradley Gluck and Southampton
Radiology, P.C. to dismiss the action against them as untimely and in violation of the
statute of limitations is granted and the complaint is hereby severed and dismissed as
against those defendants, and the Clerk is directed to enter judgment in favor of said
defendants; and it is further

ORDERED that the remainder of the action shall continue. /-

Dated: January _ , 2011 | 7;@,( / 7
7 J.S.CO‘\
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