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SUPREME COIJR?’ O F  TIIE STATE OF N E W  YOKK 
COUNTY OF NEW YOKK: PART 2 

MARGARITA ORTEGA,  
X ___--____I__-_______________I__________ 

P1.aint:i f f ,  

I n d e x  No. : 102241/10 

- a g a i n s t -  
DECISION 

MALLTLO 6r GROSSMAN, LLP, and 
JAWAN F I N L E Y  

D e f e n d a n t s .  

LOUIS B. YORK, J . S . C . :  

BACKGROUND 

JAN 3 1 2011 

Defendants Mallilo & Grossman, L L P  (M&G) and Jawan F i n l c y  

( h ’ i n l e y )  ( t o q e t h c r ,  defendants) move, p u r s u a n t  to CPLR 3 2 1 1  ( r l )  

(l), ( a )  ( 7 )  and  (a) ( 8 ) ,  t o  d i s m i s s  t h e  c o m p l a i n t .  

I n  her c o m p l a i , n t ,  p l a i n t i f f  a s s e r t s  two causes of a c t i o n :  

(1) legal m a l p r a c t i c e ,  t o r t ;  and ( 2 )  l c g a l  m a l p r a c t i c e ,  c o n t r a c t .  

The b a s i s  o f  L h i s  a c t i o n  l i e s  i n  the a l l e q a l . i o n  Lhat d e f e n d a n t s ,  

who r e p r e s e n t e d  p l a i n t i f f  i n  h e r  w r o n g f u l  t e r m i n a t i o n  action 

a g a i n s t  h e r  f o r m e r  e m p l o y e r s  , commi t t ed  legal m a l p r a c t i c e  by  

failing t o  i n t e r p o s e  opposition t o  h e r  f o r m e r  e m p l o y e r s ’  

judgment  m o t i o n ,  t h e r e b y  c a u s i n g  p l - a i n t i f f  1-0 l o se  t h e  u n d e r l y i . n g  

wrongfu l  kermina1.i on suit. 

summary 

D e f e n d a n t s  m a i n t a i n  that pl  a i i i t l i  f f  cannot: cs l l a b l i s h  t h e  

p r o x i m a t c  cause of  h c r  r n a l - p r a c t i c e  c l a i m  a q a i n s t  t-hem. 
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D e f e n d a n t s  s t a t e  that p l a i n t i f f  fail e d  t o  i n c l u d e  her w r i ~ n q f u l .  

t e r m i n a t i o n  cause of  a c t  i o n ,  which,  a1 l e g e d l y ,  a c c r u e d  when s h e  

was f i r e d  on A p r i l  1 8 ,  1 9 9 7 ,  i n  her A p r i l  2 2 ,  1 9 9 7 ,  C h a p t e r  7 

b a n k r u p t c y  p e t i t j . o n .  A s  a r e s u l t  o f  this I a i l u r e  t:o d i s c l o s e  the 

wrongfu l  t e r m ; - n a t i o n  c la im,  d e f e n d a n t s  a v e r  tha t :  p l a i . n t i f f  l o s t  

h e r  capacity t o  s u e  h e r  f o r m e r  e m p l o y e r s ,  a n d ,  hence, c a n n o t  

e s t a b l i s h  that t h e  a l l e g e d  n e g l i g e n c e  of  dcf-endar1t.s was the 

p r o x i m a t e  c a u s e  of h e r  l o s i n g  h e r  wronqful.  t e r m i n a t i o n  su i l . .  . 

PJ a i n l i i f f  w a s  i n i t i a l l y  d i s c h a r g e d  from h e r  debts, p I i r s u a n t  

t o  h e r  b a n k r u p t c y  p r o c e e d i n g ,  on May 3 0 ,  1 9 9 7 .  Subsequent - ly ,  i.n 

2 0 0 0 ,  p l a i n t i f f  f i l e d  her wrongfu l  t e r m i n a t i o n  suit a g a i n s t  h e r  

f o r m e r  e m p l o y e r s ,  a l a w  F i r m  where s h e  had been engaged  a s  

p a r a l e g a l .  A f t e r  l e a r n i n g  of p l a i n t i f f ' s  d i s c h a r g e  i n  

b a n k r u p t c y ,  h e r  former e m p l o y e r s  moved f o r  summary judgment  and 

€ o r  l e a v e  t.o amend t h e i r  answer  t o  her w r o n g f u l  t e r m i n a l : j o n  c a s e  

t o  i n c l u d e  t h e  a f f i r m a t i . v e  defense of l a c k  of  c a p a c i t y .  T h i s  

m o t i o n  was i n i t i a l l y  d e n i e d ,  b u t  was e v e n t u a l l y  g r a n t e d  on a p p e a l  

by  t h e  A p p e l l a t e  D i v i s i o n ,  Second Depar tmen t .  Ortcya v B i s o p a  

M c y e r ~ o n ,  2 A D 3 d  607  (2d  Dept 2 0 0 3 ) .  C o n c u r r e n t l y  w i t h  d e f e n d i n g  

t h e  w r o n g f u l  t e r m i n a t i o n  s u i t ,  p l a i n t i f f ' s  f o r m e r  e m p l o y e r s  

contacted t h e  t r u s t e e  of p l a i n t - i f f ' s  b a n k r u p t c y  e s t a t e  i n  2 0 0 1 ,  

who s u b s e q u e n t l y  r e - o p e n e d  h e r  e s t a t e  t o  de t - e rmine  wlhether the  

wrorigful t e r m i n a t i o n  c l a i m  would b e  a n  a s s e t  o f  the c s L a t e .  

P l a i n t i f f ' s  C h a p t e r  '7 c a s e  was c o n v e r t e d  t o  a C h a p h e r  13 case or1 
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November 2 9 ,  2001. Mot ion ,  Ex.  2. 

Def-endants  c o n t e n d  t h a t ,  ever1 i f  the c o n v e r s i o n  of her 

Chap te r  7 b a n k r u p t c y  case t o  a Chapter 1 3  bankrupt .cy  c a s e  on 

November 2 9 ,  2 0 0 1 ,  werc deemed t o  r c v i v e  h e r  r i g h t .  t o  assert. a 

wrongful  t e r m i n a t i o n  claim, by \;hat t i m e  t h e  s t a t u t e  of 

l i m i t a t i o n s  had  Lun on h e r ' c a u s e  of- a c t i o n  aga i in s t  h e r  f o r m e r  

e m p l o y e r s .  

F u r t h e r ,  d e f e n d a n t s  a r g u e  that: p l a i n t i f f ' s  cause o f  a c t i o n  

for l e g a l  m a l p r a c t i c e ,  c o n t r a c t ,  i s  d u p l i c a t i v e  of  h e r  cause  o f  

a c t i o n  f o r  leqal malpractice, t o r t ,  and  s h o u l d  t h e r e f o r e  b e  

summar i ly  d i s m i s s e d .  I n  a d d i t i o n ,  F i n l e y  has p r o v i d e d  a n  

a f f i d a v i t  i n  which she s t a t e s  t ha t .  s h e  h a s  riot been  s e r v e d ,  

a v e r r i n g  t h a t  s h e  n e v e r  r e c e i v e d  a copy of t h e  summons by  m a i l ,  

and  t h a t ,  t o  t h e  bes t  o f  h e r  know]-edge, t h e  summons was n e i t h e r  

l e f t  w i t h  a p e r s o n  o f  s u i t - a b l e  a q e  and d i s c r e t i o n  n o r  a f f i x e d  t o  

t h e  d o o r  o f  M&G's o f f i c e  o r  h e r  home. 

In s u p p o r t  o f  t h e  i n s t a n t  rnotri on,  d e f e n d a n t s  have  i n c l u d e d  

t h e  d o c k e t  f o r  p l a i n t i f f ' s  bankrupkcy p r o c e e d i n g  ( E x .  Z), a 

p o r t i o n  o f  p l a i . n t i f f ' s  exami .na t ion  b e f o r e  t r i a l .  ( E B T )  i n  t h e  

u n d e r l y i n g  w r o n g f u l  t e r m i n a t i o n  p r o c e e d i n g ,  i n  w h i c h  p l a i n t . i f f  

a d m i t t e d  t h a t  s h e  s i g n e d  h e r  b a n k r u p t c y  p c k i t i o n  i n  blank w i t h o u t  

reading it  ( E x .  4 ) ,  and t h e  d e c i s i o n  of  t h e  Supreme C o u r t ,  Q u e e n s  

County,  d a t e d  J a n u a r y  7 ,  2 0 0 5 ,  i n  w h i c h  t h e  u n d e r l y i n g  wrongful 

t e r m i n a t i o n  case was dismissed hased on  p l a i n t i f f ' s  I.ack o f  
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c a p a c i t y  t o  S U C ,  which w a s  r e - a f f i r m e d  by t h a t  c o u r t  on J u l y  2 6 ,  

2 0 0 5 .  M&G had  f a i l e d  t o  f i l e  o p p o s i t i o r i  t o  p l a i n t i f f ’ s  f o r m e r  

e m p l o y e r s ’  mot . inn,  a n d  atLernpted t o  vacalr-e t h e  d e c i  sior.1 

d i s m i s s i r i g  the  c a s c  based on l a w  office f a i l u r e  a n d  a m e r i t o r i o u s  

c a u s e  o f  acLion.  The C o u r t  found  l.hat M & G  f a i l e d  t o  e s t a b l i s h  a 

r e a s o n a b l e  e x c u s e  f o r  t h e  d e f a u l t ,  but a l s o  de t e rmined  t h a t  

p l a i n t i f f  lacked a m e r i t o r i o u s  d e f e n s e  b e c a u s e  s h e  l a c k e d  t h e  

c a p a c i t y  t o  sne b a s e d  on t h e  b a n k r u p t c y  p r o c e e d i n g s .  

I n  o p p o s i t i o n ,  p l a i n t i f f  h a s  provi -dcd  an  a r f i d a v i t  o f  

s e r v i c e  on F i n l e y ,  a l l e g i n g  t h a t  a copy oL t h e  summons and  

c o m p l a i n t  was left w i t h  Maggic Canales, a co-worker of F i n ] - e y ’ s ,  

o n  J u n e  1, 2 0 1 0 ,  and t h a t  a copy o f  t h e  summons and  c o m p l a i n t  was 

m a i l e d  t o  h e r  on J u n e  3 ,  2 0 1 0 .  I n  a d d i t i o n ,  p l a i n t i f f  a r g u e s  

t h a t  t h e  documen ta ry  e v i d e n c e  s u p p l i e d  by d e f e n d a n t s  d o e s  n o t  

c o n c l u s i v e l y  e s t a b l i s h  that t h e y  a r e  e n t j - t l e d  t o  d i s m i s s a l  o f  t h e  

c o m p l a i n t .  P l a i n t i . f f  c o n t e n d s  t h a t ,  a t  t h e  t i m e  t h a t  s h e  f i l e d  

h e r  p e t i t i o n  i n  b a n k r u p t c y ,  she had n o t  c o n t a c t e d  a n  aLtorney 

r e g a r d i n g  h e r  t e r m i n a t i o n  a n d ,  t h e r e f o r e ,  cou1.d not. r e a s o n a b l  y 

know t h a t  s h e  had a p o t c n t - i . a l  c a u s e  of a c t i o n  a g a i n s t  her f o r m e r  

e m p l o y e r s  so  a s  t o  r e q u i r e  h e r  to l i s t  t . ha t  c l a i m  as  a p o t - e n t i a 1  

a s s e t  of h e r  b a n k r u p t c y  e s t a t e .  A d d i t i o n a l l y ,  p l - a i n t i f f  claims 

t h a t  h e r  b a n k r - u p t c y  a t t : o r n e y s  were d i l a t o r y  i n  f i l i n g  h e r  

p e t i t i o n ,  wh ich ,  s h e  a l l e g e s ,  s h e  c o m p l e t e d  b e f o r e  s h e  was f i r e d .  

Moreover ,  p l a i n t i f f  a v e r s  t h a t ,  i n  a d d i t i o n  t o  de fendan l s ‘  
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f a i l u r e  t o  oppose  h e r  f o r m e r  employers’ summary judgment  mot ion ,  

i n  t h e i r  m o t i o n  to v a c a t e  t h a t  d e t c r m i n a t i o n ,  

t o  a r q u e  t h a t  t:he A p p e l l a t e  C o u r t  iritlicat:ed, 

allow p l a i n t i I f ‘ s  f o r m e r  e m p l o y e r s  t o  arnend t h e i r  a n s w e r ,  t h a t  

p l a i n t i f f  had dsser ted  a v i a b l e  c l a i m  € o r  u n l a w f u l  t e r m i . n a t i o n  

and s e x u a l  h a r a s s m e n t .  

c o n t r i b u t e d  ko h e r  l o s i n g  t h e  u n d e r l y i n g  a c t i o n .  

d e f e n d a n t s  f a i - l e d  

i n  i t s  de(:i .sion t o  

T h i s  f a i l u r e ,  a c c o r d i n g  t o  p l a i n t i f f ,  

P l . a i n t i f 1  also c o n t e n d s  t h a t  d e f e n d a n t s  f a i l e d  Lo p r o f  f e r  

e v i d e n c e  t o  t h e  a p p e l l a t e  c o u r t  t h a t  t h e  c o n v e r s i o n  of h e r  

C h a p t e r  7 b a n k r u p t c y  a c t i o n  t o  a C h a p t e r  13 b a n k r u p t c y  a c t - i o n  

revived her c a p a c i t y  t o  maint.air1 h e r  w r o n g f u l  t e r m i n a t i o n  c a u s e  

of  a c t i . o n .  

o f  h e r  wrongful t e r m i n a t i o n  case b e i n g  d i - s m i s s e d .  

T h i s ,  a c c o r d i n g  t o  p l a i n t i - f f ,  was t h e  p r o x i m a t e  c a u s e  

L a s t l y ,  p l a i - n t i f f  a s s e r t s  t h a t  t h e  c o u r t  p a p e r s  a n d  

d e c i s i o n s  s u b m i t t e d  by d e f e n d a n t s  i n  s u p p o r t  o f  t h e i r  m o t i o n  

c a n n o t  be c o n s i d e r e d  “documcnt:ary e v i d e n c e ”  s o  as t.0 s u p p o r t  a 

mot ion  t o  d i s m i s s  p u r s u a n t  t.o CPLl i  3 2 1 1  (a) ( 1 ) .  

The c o u r t  n o t e s  t h a t ,  i n  the memorandum o f  law submitted i n  

o p p o s i t i o n  t o  t h e  i n s t a n t :  m o t i o n ,  p l a i n t i f f  a r g u e s  a b r e a c h  of a 

f i d u c i a r y  d u t y ,  presumably based on  t he  b r e a c h  of c o n t r a c l ;  c l a i m ,  

b u t  s u c h  s p e c j  f i c  c a u s e  of a c t i o n  w a s  n o t  i n c l u d e d  i n  h e r  

comp 1. a i  n t . 

DISCUSSION 

CPT,R 3 2 1 1  ( a ) ,  g o v e r n i n g  m o t i o n s  t o  d i s m i s s  a c a u s e  of  
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action, states that: 

“ [ a ]  p a r t y  may move f o r  judgment  d i s m i s s i n q  one o r  more 
causes o f  a c t i o n  a s s e r t e d  a g a i n s t  h i m  on t h e  y r o ~ z n d  t - h a t  : 
(1) ;3 defense i s  founded  upon documenLary e v i d e n c e ;  o r  

( 7 )  the pl.eadirlg f a i l s  t o  5 t a t . e  a cause of- a c t i o n ;  o r  

( 8 )  t h e  c o ~ r t  has n o t  j u r i s d i c t i o n  of  t h e  p e r s o n  of  t h e  
d e f e n d a n t  . . . . I’ 

-k * -A- 

* * * 

On a m o t i o n  t o  d i . s m i s s ,  p u r s u a n t  t o  CPLR 3 2 1 1 ,  t h e  p l ead i -ng  

s h o u l d  b e  l i b e r a l l y  c o n s t r u e d ,  t h e  facts a l l e g e d  by  the p l a i n t i f f  

should be a c c e p t e d  a s  true, and a l l  i n f e r e n c e s  s h o u l d  be  drawn i n  

t h e  p l a i n t i f f ’ s  f a v o r  (Leon  v Mtjr t inez ,  84 N Y 2 d  8 3  [3994l); 

however,  t h e  c o u r t  m u s t  d e t e r m i n e  whe the r  t h e  alleyed Lacts “ f i t  

w i t h i n  any  c o g n i z a b l e  1 .cga l  t h e o r y . ”  Id. a t  8 7 - 8 8 .  Moreover ,  

“ [ a l l l e g a t i o n s  c o n s i s t i n g  of b a r e  l e g a l  c o n c l u s i o n s  . . .  a r e  n o t  

presumed t o  be  t r u e  [or] a c c o r d e d  e v e r y  favorable i n € e r e n c e  

[ i n t e r n a l  quot :a t ion m a r k s  arid c i t a t i o n  o m i t t e d ]  . ” B i o n d j .  v 

Beekman Hill House Apartment Corp. ,  2.57 A D 2 d  7 6 ,  8 1  (1”’ Dept 

19953) , a f f d  94 NY2d 659 (2000). 

Deferidants’  m o t i o n  t o  d i s m i s s  t he  c o m p l a i n t  i s  g r a n t e d .  

“ [ A l n  a c t i o n  f o r  legal m a l p r a c t i c e  r e q u i r e s  proof of t h e  
a t t o r n e y ‘ s  n e g l i g e n c e ,  a showi-nq ( :hat  t h e  n e g l i g e n c e  w a s  
t he  p r o x i m a t e  cause of the i n j u r y ,  and  e v i d e n c e  of  a c t u a l  
damages.  I n  o r d e r  to s u r v i v e  d i s m i s s a l ,  t h e  comp1.aint mus t  
show t - h a t  but f - o r  c o u n s c l ’ s  allegcd m a l p r a c t i c e ,  t-he 
p l a i n t i f f  would n o t  h a v e  s u s t a i n e d  some a s c e r t a i n a b l e  
damages [ i n t e r r i a l  q u o t a t i o n  m a r k s  and  c i t a t - i o n  omitY-ed] . ” 

F i e l d i n g  v Kupferman, 65 AD3d 437, 439 [lL“ Dept 2009) . 

P r o x i m a t e  c a u s e  rcqui . res  a showing t h a t  ’ b u t  f o r ’  t h e  \ \  
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a t t o r n e y ‘ s  neg l . i gence ,  t h e  p l a i n t i f f  would e i t h e r  h a v e  been  

successful i r i  t h e  u n d e r l y i n g  m a t t e r  or would noli have  s u s t a i n e d  

any a s c e r t a i - n a b l e  damages .  “ 1 3 a i - b L ~ r d  K i n g  F a m i l y  T r u s t  v Vol(.zto 

Veritures LLC, 46 AD3d 4 2 3 ,  424 (l‘,t Dept 2 0 0 7 ) .  “The f a i l u r e  t o  

e s t a b l i s h  p r o x i m a t e  c a u s e  rnaridalies t h e  d i s m i s s a l  of a l e g a l  

mal lprac t i  cc a c t i o n ,  regardless o f  t h e  aLtorney’  s n e y l - i q e n c e .  ” 

Brooks v L e w i n ,  21 A D 3 d  731, 734 (lLmt Dept 2005); R u s s o  v Feder-, 

K a s z o v i t z ,  Isaacson, Weber, Skala & B a s s ,  L L P ,  301 A D 2 d  63 (1’lt 

Dept: 2002). 

The C o u r t  i n  t h e  u n d e r l y i n g  c a s e  d e t e r m i n e d  t h a t ,  r e g a r d ] - e s s  

of  MLG’s f a i l u r e  t o  p r o v i d e  a r e a s o n a b l e  e x c u s e  for t i h e i r  faj l u r e  

t o  oppose  t h e  summary j udgment m o t i o n  of  p l a i . r i t i f f ’ s  f o r m e r  

e m p l o y e r s ,  p l a i n t i f f  l a c k e d  c a p a c i t y  t o  s u e  based on h e r  c a r l i - e r  

b a n k r u p t c y  p r o c e e d i n g ,  i n  which she f a i l e d  t o  l i s t  h e r  w r o n g f u l  

t e r m i . n a t i o n  cause of a c t i o n  as  a p o t e n t i a l  asset. 

“The B a n k r u p t c y  Codc  b r o a d l y  defines tihe p r o p c r t y  o f  a 
d e b t o r  t o  inc1 ,ude  causcs o f  a c t i o n  e x i s t i n g  a t  t h e  t i m e  
o f  t h e  commencement of  t h e  b a n k r u p t c y  a c t i o n .  The debtor-  
must: s c h e d u l e  t h e  causes of a c t i o n  a s  assets on t h e  
bankruptcy p e t i t i o n  i n  o r d e r  f o r  t h e  t r u s t e e  t o  f o r m a l l y  
abandon t h e  c l a i m s .  
t h e  d e f e n d a n t s ’  m o t i o n  f o  d i s m i s s  t h e  compla i .n t  o n  t h e  
g round  t h a t  t h e  p l a i n t i f f  [ ]  l a c k e d  s t a n d i n g  to sue  
b e c a u s e  [ s h e ]  f a i l . c d  Lo p r o p e r l y  l i s t  on [her] b a n k r u p t c y  
p e t i t i o n  t .he [ w r o n g f u l  t e r m i n a t i o n ]  c l a i .ms  r e g a r d i n g  assets 
a b o u t  which [she] knew or s h o u l d  have  known when [her . ]  
b a n k r u p t c y  p e t i t i o n  was f i l e d  { i . n t e r r i a l  c i t y a t i o n  o m i t t e d ] .  ” 

The Supreme C o u r t  p r o p e r 1  y g r a n t e d  

Wej. tz  v I . , e w i ~ - I ,  2 5 1  AD2d 4 0 2 ,  4 0 2  ( 2 d  Dept 1 9 9 8 ) .  

P l a i n t : i . f f ‘ s  f a i l u r e  t o  i n c l u d e  t h e  c a u s e  of action f o r  

w r o n g f u l  t . c r m i  n a t i o n  i n  h e r  b a n k r u p t c y  pet-ition, when s h e  knew o r  
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s h o u l d  have  known a b o u t  the pot.ent. ial .  l awsu i t . ,  d e p r i v e s  tier of 

t h e  lcqal c a p a c i t y  t o  s u e  on t h a t  cause of  a c t i o n  later on 

M d t h u s  v Ii'outoii's B u s i n e s s  M a c h i n e s .  I i i c . ,  73 AD3d 476 (l.'t Dept 

2 0 1 0 ) .  T h i s  is t r u e  e v e n  i f  tihe o m i s s i o n  w a s  i n n o c e n t ,  o r  

whcther-  t h e  p e t i t i o n  W;;IS f i l e d  n n d c r  C h a p t e r  7 or C h a p t e r  1 3  

G r a y  v C i L y  of N e w  Y o r k ,  58 AD3d 4 4 8  (1" Dept 2009). 

"Concl u s o r y  a l - l e q a t i o n s  t h a t  a p l - a i n t i f f  d i d  n o t  d i s c l o s e  
a c a u s e  o f  act;i.on i n  a p r i o r  bankr-uptcy proceeding b e c a u s e  
t h e  p l a i . n t i f f  was n o t  awdre of  t h e  f a c t s  g i v j - n g  r i s e  t-.o 
I k e  a l l e g e d  c a u s e  of  a c t i o n  a t  t h e  t i m e  t h e  b a n k r u p t c y  
p e t i t i o n  w a s  f i l e d  o r  b e c a u s e  t h e  p l a i n t i f f  d i d  riot 
l e a r n  o f  Lhe c a u s e  of  a c t i o n  u n t i l  a f t e r  t h e  c o n c l u s i o n  
of t h e  b a n k r u p t c y  p r o c e e d i n g s  a r e  i n s u f f i c i e n t  t o  r a i s e  
a t r i a b l e  i s sue  o f  f a c t .  

Whelan  v L O I I ~ O ,  23 A D 3 d  459, 460 (2d Dept 2005), a f - f d  7 NY3d 821 

(2006). 

I n  t h e  i n s t a n t  matter,  p l a i n t i f f  was f i r e d  p r i o r  t o  t,he 

f i l i n g  o f  h e r  C h a p t e r  7 b a n k r u p t c y  p e t i t i o n ,  a n d  [..he i n c i d e n t s  

t h a t  s h e  a l l e g e d  c o n s t i t u t e d  h e r  c a u s e  o f  a c t i o n  based o n  s e x u a l  

h a r a s s m e n t  da t ed  f r o m  y e a r s  b e f - o r e  her t e r m i n a t i o n .  A s  a 

consequence ,  t h e  c o u r t .  i s  u n p e r s u a d e d  t h a t  p l a i n t i f f  c o u l d  n o t  

r e a s o n a b l y  know t h a t  s h e  m i g h t  h a v e  a p o t e n t i a l .  c l a i m  a g a i n s t  h e r  

f o r m e r  e m p l o y e r s .  

'The c o u r t  i.s a l s o  u n p e r s u a d e d  b y  p l a i n t i f f ' s  a s s e r t i o n  t h a t  

s h e  s i g n e d  t h e  bankruptcy p e t i t i o n  i n  b l a n k  and w i t h o u t  r e a d i n g  

i t  b e c a u s e  t h a t  was t h e  way t h i n g s  were u s u a l l y  done  i n  t h e  law 

o f f i c e s  where  she worked. P l a i n t i - f f  i s  h e l d  t o  be r e spons ib1 .e  

f o r  t h e  documents  t h a t  she s i g n s ,  more so  b e c a u s e  she i s  a legal 
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p r o f e s s i o n a l .  See Beattie v Brown & Wood, 243 A D 2 d  395  (l',' Dept 

1 9 9 7 )  - 

The c o u r t  i s  s i m i l a r 1 . y  u n p e r s u a d e d  b y  p l a i n t i  f f ' s  a rgument  

that t h e  documents  submitt ,ed b y  d e f e n d a n t - s  in support o f  t h e i r  

mo t ion  do n o t  q u a l i f y  as documents under  CPLR 3211 (a) (1). 

C o u r t  o r d e r s  and  o p i n i o n s  h a v e  b e e n  held Lo be s u f f i c i e n t  t o  

s u s t a i n  d i s m i s s a l  p u r s u a n t  t o  CPLR 3211. ( a )  (1). Weiss v TD 

Waterhouse,  45 A D 3 d  '163 (2d Dept 2 0 0 7 ) .  

The ma jo r  t h r u s t  of p l a i n t i f f ' s  o p p o s i t i o n  t o  t h e  i n s t a n t  

rnoti-on i s  t h a t  t h e  c o n v e r s i o n  o f  heE bankruptcy p r o c e e d i n g  from a 

C h a p t e r  7 a c t i o n  t o  a C h a p t e r  1 3  a c t i o n  r e v i v e d  h e r  capacity t o  

s u e ,  and t h a t  s u c h  a r g u m e n t  shou1.d have  b e e n  p r e s e n t e d  t o  t h e  

c o u r t  i n  t h e  u n d e r l y i n g  case by M&G. 

A C h a p t e r  1 3  c r e d i t o r  r e t a i n s  t h e  r i g h t  t o  b r i n g  a c t i o n s  i.n 

her own name, and a b a n k r u p t c y  t r u s t e e ' s  p a r t i c i p a t i o n  i s  nol: 

n e e d e d  t o  p r o t e c t  t h e  c r e d i t o r s '  r i g h t s .  Jn r e  Dawnwood 

P r o p e r t i e s / 7 8 ,  209 F3d 1 1 4  (2d  Cir 2 0 0 0 ) .  Conversely, a debtor 

s e e k i n g  p r o t e c t i o n  u n d e r  C h a p t e r  7 of the Bankrup tcy  Code loses 

s t a n d i n g  t o  l i t i g a t e  c a u s e s  of  a c t i o n  t h a t  a r e  n o t  p a r t  of t.he 

i d e n t i f i e d  e s t a t e  assets. 

C o . ,  145 F3d 513 ( 2 d  C i r  1 9 9 8 ) .  P l - a i n t i f f  a r g u e s  t h a t  t h e  

c o n v e r s i o n  of  her a c t i o n  f rom C h a p t e r  7 t o  C h a p t e r  1 3  r e v i v e d  h e r  

c a p a c i t y  t o  s u e  h e r  f o r m e r  employers. 'The c o u r t .  d i s a g r e e s .  

O l i c k  v Pdrker & Parsley Pctrolezinz 

In the f i r s t  place, p l a i n t i f f  had been  discharged in 
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b a n k r u p t c y  pr i -or  t o  her i n s t i t - u t i n q  the a c t i o n  agai .n . - ; t  h e r  former 

employe r s ,  a n d  i t  W A S  t h e  f o r m e r  c m p l o y e r s  who n o t i f i e d  t h e  

b a n k r u p t c y  t r u s t e e  of- the l a w s u i t .  The b a n k r u p t c y  t r u s t e e ,  s u a  

s p o n t e ,  r e o p c n e d  t h e  e s t a t e  u n d e r  Chapter -  13 t o  set3 w h c t h e r  any  

p r o c e e d s  f rom t h a t  a c t i o n  b e l o n g e d  Iso t h e  es l la te .  'This is 

d i. s t i n  qu i s h a b  1 e f r o m  c a s e s  c i t e d  by  p l a i n t i f f  i n which  t -he d e b t o r  

b r o u g h t  a b o u t  t.he c o n v e r s i o n .  

E 'ur thermore ,  when p l a i n t i f f  o r i g i n a l l y  f i l e d  sui t  a g a i n s t  

h e r  former e m p l o y e r s ,  s h e  lacked c a p a c . i t y  based on h e r  p e t i t i o n  

i n  t h e  b a n k r u p t c y  p r o c e e d i n g .  The f a c t  t h a t  she may have  l a t e r  

g a i n e d  c a p a c i t y  does n o t  r e l a t e  back t o  h e r  i n s t i t u t i o n  o f  t h e  

l a w s u i t .  See cjerierally G o l d b e r g  v Camp Mikdr~--l<ecro, 42 N Y 2 d  1029 

(1977). T h i s  n e g a t e s  a n y  argumcnL t h a t  p l a i n t i f f  r e g a i n e d  h e r  

c a p a c i t y  tlo s u e  i n  November, 2001, a f t e r  t h e  i n s t i t u t - i o n  o f  her 

w r o n g f u l  t e r m i n a t i o n  a c t i o n . '  

11 USC 5 1 0 8  of t h e  B a n k r u p t c y  Code s t a t e s :  

" I f  a p p l i c a b l e  n o n b a n k r u p t c y  l a w ,  
n o n b a n k r u p t c y  p r o c e e d i n g ,  o r  an  a g r e e m e n t  f i x e s  a p e r i o d  
w i t h i n  which  t h e  d e b t o r  may commence an  a c t i o n ,  a n d  s u c h  
pe r iod  h a s  not. expired b e f o r e  t h e  date of  t h e  f i l i n c r  o f  

an  o r d e r  e n t c r e d  i n  a 

, -  
the  p e t i t i . o n ,  t h e  t r u s t e e s  may commence such a c t i o n  o n l y  
before the l a t e r  of-. 
(1) Lhc end of s u c h  p e r i o d ,  i n c l u d i n g  a n y  s u s p e n s i o n  
of s u c h  p e r i o d  o c c u r r i n g  on or a f t e r  t h e  commencement 
of t h e  c a s e ;  or 
( 2 )  t w o  y e a r s  after t h e  o rde r  for r e l i e f . "  

' 'I'he case cited by plaintiff for the proposition that the coiiversim rclates back to the 
filing of the lawsuit, Lrmd~u ,  1' C'. v O/ivrri cCC- SchMwtz, P C'. (73 AD3d 635 [ l "  rkp t  2010]), is 
inapposite, bccausc that case iiivolvcd nonpaymcnt of corporate state taxes, and the statute itself 
spcciiicsl ly allows for curing such deficiencies; the I3ankruplcy Code does not. 
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In Re Olympia & Yor-k M a . i d e n  TLaiie Company, L L C ,  233 BK 662 (SD NY 

1999). 

Tn h e r  w r o n g f u l  t e r m i n a t i o n  action, pla in ty- i f f  asserted five 

c a u s e s  of a c t i o n :  (1) h a r a s s m c n t / h o s t i l e  work environment, 

p u r s u a n t  t o  E x e c u t i v e  L a w  5 2 9 6 ;  ( 2 )  i n t e n t - i o n a l  a n d / o r  n e g l i g e n t  

i n f l i c t i o n  of  e m o t i o n a l  distress; ( 3 )  breach  o f  an opal 

employment c o n t r a c t ;  ( 4 )  a s s a u 1 . t  a n d / o r  o f f e n s i v e  touch i -nq ;  and 

( 5 )  i n t e n t i o n a l  i n t e r f e r e n c e  w i t h  cmployrnenk c o n t r a c t .  Mot ion ,  

Ex. 6 .  

A c a u s e  of  a c t i o n  f o r  h a r a s s m e n t / h o s t i l e  w o r k  e n v i r o n m e n t  

h a s  a t h r e e - y e a r  s t a t u t e  o f  l i m i t a t i o n s .  

( 9 ) .  A cause  of a c t i o n  f o r  i n t e n t i o n a l  i n f l i c t i o n  of emot . iona1  

d i s t r e s s  and assault a r c  g o v e r n e d  b y  a o n e - y e a r  s t a t u t e  o f  

l i m i t a t i o n s .  CPLK 2 1 5  ( 3 ) .  A c a u s e  nf a c t i o n  f o r  n e g l i g e n t  

i n f l i c t i o n  of  emol: ional  d i s t r e s s  h a s  a o n e - y e a r  s t a t u t e  o f  

l i m i t a t i o n s .  CPLR 21.5 ( 3 ) .  A c a u s e  of  act . ior1 f o r  j n t e r - l t i o n a l  

i n t e r f e r e n c e  w i t h  c o n t r a c t  i s  s u b j e c t  t o  a t h r e e - y e a r  s t a t . u t e  o f  

1im.i . tat : ions.  

NY3d 1 3 2 ,  141. ( 2 0 0 9 ) .  A n  o r a l  employment c o n t r a c 1  is  t e r m i n d b l e  

a t  will. 

N Y  E x e c u t i v e  T,aw 5 2 9 7  

IDT Cor-p .  v Mor-yan S t a n l e y  Dean Witl:er & Co., 1.2 

T h e  o r d e r  d i s c h a r g i n g  p l a i n t i f f  i n  b a n k r u p t c y  was i s s u e d  on 

August  4 ,  1 9 9 7  (Mot ion ,  E x .  2 ) ,  a n d  p l a i n t i f €  f i l e d  h e r  wrongfu l  

t e r m i n a t i o n  act:i.on i n  O c t o b e r ,  2000. Motion,  E x .  6 .  S i n c e  t -he  

l o n g e s t  s t a t u t o r y  p c r i o d  for any c a u s e  o f  a c t i o n  a s s e r t e d  by 
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p l a i n t i f f  i s  three y e a r s ,  and t h e  l a t e s t  t -ha t  any  of  t h e  c a u s e s  

o f  a c t i o n  c o u l d  have  a c c r u e d  w a s  t h e  d a t e  o f  h e r  t e r m i n a t i o n ,  

A p r i l  1 8 ,  3.9517, more t h a n  t h r e e  y e a r s  e l a p s e d  p r i o r  t o  t h e  

i 1 s t : i t u t l o n  o€ the l a w s u i t  ~ 

p l a i n t i f f ’ s  a rgumen t  t - h a t  t h e  c o n v e r s i o n  o f  her b a n k r u p t c y  a c t i o n  

r e l a t e d  b a c k  t o  h e r  i n i t i a l  p e t i t i o n ,  t h e  s t a t u t : o r y  p e r i o d  for 

i n s t i t u t i n g  t h e  w r o n g f u l  t e r m i n a t i o n  l a w s u i t  expi r e d  p r i o r  1.0 

October 2 0 0 0 ,  e i t he r  u n d e r  N e w  York l a w  o r  t h e  p r o v i s i o n s  o f  t h e  

Bankrup tcy  Coda c i t e d  above.  Hence, t h e  r e a s o n  p o s t u l a t e d  b y  the 

Appellate C o u r t ,  tha t -  p l a i n t i f f  l a c k e d  t h e  a b i l i t y  tic) s u e  h e r  

former e m p l o y e r s ,  r e m a i n s  a c c u r a t e ,  a n d  any  alleged inegliyerice on 

t h e  part of d e f e n d a n t s  was n o t  t h e  p r o x i m a t e  cause of  her l o s i n g  

t h e  u n d e r l y i n g  w r o n y f u l  t e r m i n a t i o n  a c t i o n .  

Ever1 i f  t h e  c o u r t  were t o  accept 

Based on t h e  f o r e g o i n g ,  t h e  c o u r t  need  not a d d r e s s  F i n l e y ’ s  

a rgument  r e q a r d i n y  l a c k  o f  p e r s o n a l  j u r i s d i c t i o n ,  s i n c e  p l a i r i t i f  f 

c a n n o t  p r e v a i l  i n  t h e  i n s t a n t  m a t t e r .  

The  cour t :  n o t e s  t h a t  t h e  s t a t u t o r y  pe r i -od  f o r  i n s t i t u t i n g  a 

legal m a l p r a c t i c e  a c t i o n  i s  three y e a r s .  T s a f - a t i n o s  v Wilso11 

E l s e r  Moskowi t z  E d e l m a n  S Dicker-,  LLP, 75 A D 3 d  5 4 6  (2d Dept 

2 0 1 0 )  ; Arriodeo v K o l o d n y ,  P.C., 35 A D 3 d  773 (2d Dept 2 0 0 6 ) .  

A l though  p l a i n t i f f  f i l e d  t h i . 3  s u i t  more khan t h r e e  ycars  a f - t e r  

h e r  alleged c a u s e  c ~ f  a c t i o n  accrued,  d e f e n d a n t s  have  f a i l e d  t o  

a r g u e  t h i s  p o i n t  and ,  t h e r e f o r e ,  s u c h  d e f e n s e  t o  the p r e s e n t  

a c t i o n  i s  deemed w a i v e d .  
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CONCLUSION 

Based on t h e  

ORDERED [.hat: 

f o r e g o i n g ,  i t  i s  h e r c b y  

d e f e n d a n t s '  motion I:o dismiss this  

g r a n t e d  and  t h e  C l e r k  

d e f e n d a n t s  d i s m i s s i n g  

i s  d i r e c t e d  to e n t e r  j udgmen t  i n  

t h i s  a c t i o n ,  L o g e t h e r  w i t h  c o s t s  

ac: Lion 

d i s b u r s e m e n t s  t o  d e f E n d a n t s ,  a s  t a x e d  

p r e s e n t a t i o n  o f  a bi.11 of costs. 
I 

b y i t h e  C l e r k  upon 

favor 

and 

1s 

Of 

Dated:  b/  

1- 
1,ouis  B. Y o r k ,  , J . S . C .  
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