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SHORT FORM ORDER

SUPREME COURT-NEW YORK STATE-NASSAU COUNTY
PRESENT:

HON. ANTHONYL. PARGA
JUSTICE

-----------------------------------------------------------------------

)( P ART 8
WILLIE BAKER and T A YNA BAKER

Plaintiffs INDE)( NO. 17817/08

-against- MOTION DATE: 11/23/10
SEQUENCE NO. 002

KEYS PAN GAS EAST CORPORATION

Defendant.

---------- --- --- ------------ ------ ------------------------------------ )(

Notice of Motion, ArCs. & Exs..................................................................................
Affirm a ti 0 n in Op p os i ti n.................................. ..................................................... 

Affirma ti 0 n in Rep Iy ............................................... ................... .............................. 

Upon the foregoing papers, it is ordered that the motion by defendant, Keyspan Gas East

Corporation ("Keyspan ), for summar judgment dismissing plaintiffs ' claims based upon Labor

Law 9200 and 9240 is granted, and for summary judgment dismissing plaintiffs ' claims based

upon Labor Law 9241(6) is denied.

The following facts are taken from pleadings and submitted papers and do not constitute

findings of fact by this Court.

The incident which forms the basis of this lawsuit occurred on December 27 , 2006 in the

roadway in front of223 West Shore Drive, Massapequa, New York. It is alleged that on the date
of the accident, plaintiff was employed by Asplundh Contracting, who had been hired by

Keyspan to extend gas service to a new home located at 223 West Shore Drive in Massapequa.

Plaintiff and Asplundh foreman, George Vitti , were the only workers at the site on the date of the

accident. In order to extend gas service to the premises, the gas main had to be located and then

an excavation in the roadway had to be performed to expose the gas main. Using a backhoe, Mr.
Vitti then excavated a trench in the roadway for the new gas service.

After the trench was dug, plaintiff went into the trench and used a trenching shovel to
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level off the bottom of the 
trnch. 

As plaintiff Was leveling off the bottm of the trnch, a pieceof concrete 
(asphalt) fell and pinned the 

plaintiffs legs, allegedly causing him persona 
injures.Defendat argues that it should be grte SU judgment on the grunds that itcannot be found liable pursuant to Labor Law Sections 200

, 240, or 241(6).
With respect to the portion of defendant's motion which requests summary judgment

pursuant to Labor Law 9240, summar judgment is granted without opposition, as plaintiff hasfailed to oppose defendant' s prima facie showing of entitlement to 
summar judgment on the

grounds Labor Law 240 does not apply to this 
tye of trench case because the hazard at the

construction site which allegedly caused plaintiff's 
injur was not an elevation-related risk and

because the object which struck the plaintiff was not being hoisted or secured at the time of the

accident.

With respect to Labor Law 9200, defendant argues that it did not exercise supervision and
control of the details of the work which caused the accident and did not have notice

, actual orconstructive, of the allegedly unsafe condition. In support of its position
, defendant relies uponan affdavit of Keyspan Gas East Corporation Inspector

, Angelo Capone, who attests that he wasassigned to the job at issue, which was being performed by Asplundh Construction. He attests
that he was not present for any of the work performed by the Asplundh crew on the date of the

accident. He also attests that Keyspan did not have a work crew at that site on the date of 

theaccident.

Defendant also relies upon the testimony of the plaintiff in support of its argument that it

does not bear liabilty pursuant to Labor Law 9200. Defendant argues that 

plaintiff, Wi1ieBaker, testified that Asplundh' foreman would tell him what 
tye of job they would be doing

that day. Plaintilf 
also testified that Asplundh would supply safety equipment to him

, along withthe tools necessary to complete the job. 
Plaintiff further testified that the Asplundh foreman

would direct him where to place safety cones
, how to determine where the gas main was located

where to dig the trench, and how deep the trench would be. Further
, plaintiff testified that the

Asplundh foreman would dig the actual trench using the trenching machine. Accordingly,

Movant argues that Asplundh, and not Keyspan, exercised supervision and control of the details
of the work which actual1y caused the accident. Accordingly, 

Movant argues that Keyspan
cannot be held liable under Labor Law 200.
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In oPposition, plaintiff cites deposition testimony of Keyspan
s witness, MarkBromschwig, a senior gas field 

supeisor in chae of supervising twenty-two Keyspau field
inspectors that inspect contractor gas projects. Mr. Bromschwig testified that for each

construction site, there is an "ongoing inspection" and that the inspectors try to be there daily.
He also testified that reports are written by the inspectors daily and that it is 

par of theinspetors ' job 10 see that excavations 
ar made safely and seurly. Mr. Bromschwig fuertestified that Keyspan ' s inspector "has the right to shut the job down right then and there if it is

so unsafe." Further, plaintiff cites to the Agreement between Keyspan and Asplundh
, whichreads that "aU work wiU be subject to the Engineer

s inspection, direction and approval " and thatthe contractor, upon Keyspan s direction

, "

shaH remove, replace or correct any work" not
performed in accordance with the provisions of the Agreement.

In addition, plaintiff argues that even if the inspector
, Angelo Capone, was not present onthe date of the accident, the project began on December 20
2000 and Mr. Capone s affidavit issilent regarding his daily inspections prior to the date of the 
plaintiffs accident. Plaintiff 

alsoargues that Keyspan knew or should have known that there was a risk of asphalt 

faUing into thetrench in which plaintiff was working, as their own Safe Operating Procedures indicate that the

soil ty iu the Sec10r where the plaintiff 

was working is Type C. Typ C soil is defined by
OSHA as grular soils such 

as grvel, sad aud loamy saud," and plaintiff argues that such soilrequires shoring of excavation sites over three feet to prevent erosion

, slides, and cave-ins at thebase of such sites. Final1y, plaintiff 
argues that Keyspan s Mark Bromschwig testified that he

sometimes has to secure equipment for the subcontractors and that plaintiff

, WiUie Bakertestified that the trenching machine used to create the trench was brought to the jobsite by

someone other than Asplundh. The 
cour notes, however, that there is no evidence in the record

before it to indicate who brought the trenching machine to the work site.

Labor Law 9200 is the codification of the common-
law duty to provide workers with a

safe work environment. 
(Everitt v. Nozkowski 285 A.D.2d 442 (2d Dept. 2001)). To establish

liability against an owner or general contractor pursuant to Labor Law 

200, it must be
established that the owner or general contractor exercised supervision or control over the work

performed at the site , or had actual or constructive notice of the allegedly unsafe condition.

Parisi v. Loewen Development of Wappinger Falls, LP 5 A.D.3d 648 , 774 N. 2d 747 (2d
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DePL 2004). For liability to be irn 

d hpose , I e owner or general contractor must have directed and
control1ed the manner 

in which the work
Was performed

, not merely possessed general
supervIsory authority 

(Id' see 

. .

a so ennzs v. Cay of New York 304 A.D.2d 611 758 N Y S 2d
661 (2d De. 2003)). The retention of 

the right to generly supervse 
the work stop

contrctor s work if a safety violation is note
, or to ensur compliance with safety reguationsdoes not amount to the supervision and 

contrl ofthe work site necssar to impose liability onan owner or genera contrtor puruat to 
Labor Law 

200. (Dennis 304 A.D.2d at 612). Thecontractual duty to oversee the performance of work
, inspect the work site and ensure

compliance with safety regulations does not constitute supervision and control over the

subcoutrtor
s metods of work. (D'Antuno 

v. Goodyear Tire 
Rubber Co. , 231 A.D.2d 955,648 N. S.2d 488 (4 Dept.1996)).

The record before the cour indicates only that defendant, Keyspan, retained generalsupervisory powers, not that it exercised control of the performance of the work. 
AU evidenceindicates that Keyspan inspected the work done by Asplundh to ensure compliance with the

Agreement, but that Keyspan did not dictate the 
maner in which the work was done or supervise

the work which aUegedly caused injury to the plaintiff. Furher
, there is no evidence before the

court that Keyspan had actual or constructive notice of the aUeged dangerous condition which

caused plaintiff s injury. Even if Keyspan knew what 
type of soil existed at the work site

, thereis no evidence that Keyspan knew or should have known that there was a risk of asphalt faUing

into the trench in which plaintiff was working. Accordingly, defendant
, Keyspan, canot be

found liable pursuant to Labor Law 200.

Lastly, addressing the portion of defendant' s motion that requests summar judgment
pursuant to Labor Law 241(6), defendant argues that in order to sustain a cause of action base

Labor aw .- 241 laintiff must demonstrate the violation of an Industnalupon a VIO atIOn 0 :i

. .

Code regulation setting forth a specific standard of conduct applicable to workmg 
condItIOns

which existed at the time of the accident. (Roberts v. Worth Construction 21 A.D.3d 1074 802
S.2d 177 (2d Dept. 2005)). Within its moving papers, defendant argues that each of the

sections of the Industrial Code which plaintiffs allege in their Bil of Pariculars is inapplicable to

were not violated by the defendant. In opposition, plaintiffs argue thatthe case at an an 
2 N Y C R R 9 23- 2 (as plaintiffs only allege vIOlatIOnsdefendant violated Industna 0 e "
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of subsections (a), (g), (i), and (k) within their 
Bil of Pariculars, said subsections are the only

subsections of 923- 2 which shaU be addressed by this Court) and Section 23-
4.4 , but concedes

that the remaining sections of the Industrial Code set 
fort in their Bil of Pariculars are not

applicable to the case at hand. Accordingly, the Cour wil only address Movant' s arguments
with respect to said sections.

Industrial Code Section 23- 2 provides for sheeting, shoring, or bracing of excavation
sites to prevent erosion, slides, and cave-ins at the base of such excavation sites. To begin
Industrial Code Section 23- 2(a) specifically states that "any trench or excavation in clay, sand
silt, loam or nonhomogeneous soil which has sides or 

bans more than three feet but less than
five feet in depth shaU be provided with side or ban protection in compliance with this Par
(rule)." Movants point to the deposition testimony of Mark Bromschwig, in which he testified

that when he arived at the scene of the accident after 
the accident, the depth of the trench was

twenty-four inches. Accordingly, movants argue
, Section 23- 2(a) does not apply.

In opposition, plaintiffs argue that defendant' s own internal documents indicate that the
type of soil present at the location of the work site at issue is "

Type C " which OSHA defines as
granular soils such as gravel , sand and loamy sand." In addition, plaintiffs cite to plaintiff

Wilie Baker s deposition testimony, in which Mr. Baker testified that the depth of the trench was

between four and four and a half feet deep. Plaintiffs argue that Keyspan
s witness , Mark

Bromschwig, only arived at the site after the accident
, and as there was testimony that plaintiff

had been backfillng the pipe by hand before Mr. Bromschwig
s arival , there is an question as to

the depth of the trench prior to his arival. Plaintiffs 
also point to a schematic drawing that

indicates that the trench was deeper than three feet. Accordingly, there is a question of fact as to

the depth of the trench and, as such, a question of fact as to whether defendant violated Industrial
Code Section 23- 2(a).

With respect to Section 23- 2(g), defendant argues that Section 23-
2(g) does not applyto the heavy piece of asphalt that feU upon plaintiff, as same is not a "

loose rock " ascontemplated by the Code. Plaintiff argues in opposition that this section of the Code requires
that "aU sides or banks, slopes and areas in and adjacent to any excavation 

shaU be stripped andcleared of loose rock or any other material which may slide
, fall, roll , or be pushed upon anyperson located in such excavation.

" Plaintiff argues that the asphalt that feU upon the plaintiff is
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same.

covered by this 

section as Ibe code allows for "
other material" 

tht may slide onto a person
inside an excavation. As such

plaintift furer 
are Industral Code 23-4.

2(g) wa also
violated by the defendant. Accordingly, there is a question of fuet 

as to whether the defendant
violated Section 23-

2(g).
With respect to plaintiffs 

allegaon tht defendat 

violat 
Industral 

Code 23- 2(i),

Movant argues tht 
said section does not 

apply as it applies only to instces wher "
no Work is

beg performed in an unttended open excavation.

" As it is undisputed 
tht plaintiff 

working in the excavation at the time of the incident, 

defendat arues tht sad 
section does not

apply. Plaintiffs do not offer any specific 

oPPOsition to defendant's 

contention th Section 23-
2(i) does not apply to the matter at 

had and do not rase a trable issue of fuct with respect 

With respect to 
plaintiffs allegation 

tht defendat violated 
Industal Code 23-4.2(k),

mOVant contends that 
sad seon is inapplicable 

as the acident did not invol
plaintiff being

strck or endagered by any excavation 
equipment or by any mateal dislodged by or fulingftm such equipment." Plaintift again 

offer no 
spcific opposition to defendant's contention of

the applicability of Section 

23- 2(k) and do not raise a trable issue offu with respet to same.With respect to plaintiffs 
allegation th defendant violate Industrial 

Code 23-4.4defendat argues that it reuires sheetig, 
shoring, and bring of excavations tht ar five feet orndant ar ues that the excavation at issue was not five feet deep, so said section ofgra er. 

.. '

. 1 C de does not apply and was not violated. Plaintiff argues
, however, that sal

the In ustrta 

. b e uire
dictates the specific requirements 

as to the composition of shonn and ral
g r q

setIOn 
h of the excavalIon of Typ

d that the applicability depends upon the 
ept

by p oUS se

there is conficting testimony 
as to the depth of the excavation, a

CSOI. ccor 

. .

licabilty of this Code provIsIon.uestoo of fuct exi sts as (0 the app 
n owner or gener contror 

' "' ' .

oses a nondelegable duty upon aLabor Law ,A1I6) Imp '
s negligence in failng to conduct

. "

ustained due to another parydin daaces tor tnJunes s 
ide for the reasnable and

repon 
perations so as to prov

. '

r excavatIon 0 trctiOrL Jemohuon 0 

L A Wenger Contactmg 0.

thir cons

10 ed therein. (RIZuto v. uate rotection of t.'1e person.) emp 

owners contractors, and their agents a

""'

'1 
1998)) It places on N Y 2d 343 Ct. of App. 

. being performed safe for those

ll' . 9 .
. which constructIon wor nondlegable duty to keep areas in
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employed at such places. In order to hold a defendant liable under Labor Law 9241(6), a plaintiff

must demonstrate the violation of an Industrial Code regulation setting 
fort a specific standard

of conduct applicable to working conditions which existed at the time of the accident. 

(Roberts 

Worth Construction 21 A.D.3d 1074 802 N. 2d 177 (2d Dept. 2005)).

The proponent of a summar judgment motion "must make a prima facie showing of
entitlement to judgment as a matter of law, tendering sufficient evidence to demonstrate the
absence of any material issues of fact" 

(Alvarez v. Prospect Hosp. 68 NY2d 320 (1986)). Once
the movant has demonstrated a 

prima facie showing of entitlement to judgment, the burden shifts
to the par opposing the motion to produce evidentiar proof in admissible form sufficient to
establish the existence of material issues of fact which require a trial of the action 

(Zuckerman 

City of New York 49 NY2d 557 (1980)).

In light of the questions of fact regarding the applicabilty 
of the Industrial Code 9 23-

2(a) and (g) and 23-4.4 (due to the conflcting testimony regarding the depth of the 
trench)

and whether said provisions were violated by the defendant
, the branch of defendant' s motion

seeking summar judgment dismissing 
plaintiffs claim as based upon Labor Law 241(6) is

denied.

Accordingly, defendant's motion for summar judgment dismissing plaintiffs
' claims

based upon Labor Law 9200 and 9240 is granted
, and for summar judgment dismissing

plaintiffs ' claims based upon Labor Law 9241(6) is denied.

Dated: January 12 2011

('.
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! \

Jk 

th',
a, J.

cc: Cullen & Dykman LLP
100 Quentin Roosevelt Blvd.

Garden City, NY 11530

Law Offices of Michael S. Lamonsoff
80 Maiden Lane
New York, NY 10038

ENTERED
JAN 14 2011

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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