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Plaintiff Norman S inrich (“Nomad’) is the%#/&~of’%%!&F%hc h (“Bill”), 
who was the sole shareholder and sole employee of defendant Fernwood Enterprises, 
Inc. (“Fernwood”) until he took his own life in 2007. Norman asserts that he is the 
50% beneficiary of two of Bill’s retirement benefits plans which are administered by 
Fernwood: the Fernwood Enterprises, Inc. Money Purchase Pension Plan (((Money 
Purchase Plan”); the Fernwood Enterprises, Inc. Defined Benefit Plan (“Defined 
Benefit Plan”). Defendant Nicola Cornwell (“Cornwell”) is Bill’s wife. Norman 
claims that, due to aprenuptial agreement entered into by Bill and Cornwell, the latter 
agreed to forgo any rights to Bill’s retirement plans and, in the event that she received 
any such benefits, she would transfer them to the appropriate beneficiaries within five 
days. Norman claims that, notwithstanding this agreement, Cornwell has unlawfully 
retained all the rights and benefits as sole beneficiary of the aforementioned plans. 

The court is faced with two related motions. First, Fernwood and Cornwell 
(collectively “Defendants”) move by order to show cause for a protective order 
quashing Norman’s second document request to Fernwood, second set of 
interrogatories to Fernwood, and Norman’s first document request to Cornwell. These 
requests were all served on November 26, 2010, and mostly pertain to e-mail 
exchanges between Cornwell and Fernwood concerning Norman’s requests or claims 
for benefits under the subject plans, and document retention policies in effect at 
relevant periods by Herrick Feinstein, Fernwood’s counsel. In addition, Norman 
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moves for an order extending the time to file a note of issue, 

On November 9, 2010, the parties appeared for a compliance conference, 
wherein Norman sought that the note of issue filed by Defendants be stricken, and 
that the deadline to file a note of issue be extended in order to conduct limited 
discovery as to whether there were additional documents in Defendants’ custody that 
were not previously disclosed or otherwise accounted for in Defendants’ privilege 
log, or whether any such evidence was destroyed. The parties agreed that the note of 

’ issue would be stricken (and Nqrman’s motion to strike the note of issue withdrawn) 
in order to conduct the aforesaid discovery, and that the deadline to file a note of 
issue would be filed by December 13,20 10. 

The discovery dispute revolves around e-mails between Elizabeth Holtzman, 
an attorney at Herrick, and Cornwell. Norman attaches portions of Cornwell’s 
deposition transcript. There, Cornwell testified that Holtzman informed her by e-mail 
that Norman had made a claim for payment and that Holtman, as president of 
Fernwood, was denying the claim. Cornwell also testified that “[fjrom time to time 
Ms. Holtzman would send [Cornwell] copies of correspondence that had been 
received from Mr. Sinrich and would send me copies of letters that she in her capacity 
as president of Fernwood sent back to Mr. Sinrich.” Cornwell further testified that, 
to the best of her recollection, these letters were sent via e-mail, and that, in all but 
one case, copies of the letters that she sent in response were final copies rather than 
drafts. 

Norman states that although Defendants represented that their document 
production was complete prior to the depositions of Cornwell and Holtman, 
Fernwood had not produced any correspondence between Holtman and Cornwell 
concerning Norman’s requests for benefits under the retirement plans. After the 
depositions, Defendants produced additional documents, which included some - but 
not all, according to Norman - of the correspondence between Cornwell and 
Holtman. Further, accor,ding to Norman, in an October 14, 2010 telephone 
conversation between counsel for the parties, Defendants “disclosed that the 
correspondence between Holtman and Cornwell identified by Cornwell at her 
deposition was not produced because it had been deleted by Fernwood.” Norman 
further states that defense counsel advised that, “until late 2008 or early 2009 Herrick 
. . . in the ordinary course of business deleted all e-mails at the end of the calendar year 
that were not specifically saved to its electronic file management system,” Norman 
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states that defense counsel advised that Fernwood would bok for any deleted e-mails 
by searching Cornwell’s e-mails, which it had not previously done. 

Defendants state that Norman’s allegations concerning the potential spohation 
of evidence are “simply unfounded and untrue.” Defendants supply an affirmation 
from Jennifer Smith Finnegan, a partner in Herrick Feinstein’ s litigation department. 
Finnegan states that she was tasked with assisting in the collection and production of 
responsive documents in Hemick’s possession. Finnegan states that, in 2008, all e- 
mail coming to an individual’s Herrick e-mail account (i-e., the user’s inbox on 
Microsoft Outlook) was automatically preserved on Herrick’s e-mail servers. As for 
sent items, these were automatically preserved on Herrick’s e-mail servers only for 
a period of 60 days before they were automatically deleted. However, sent items 
could manually be preserved by the user by either (1) transferring the e-mail to a file 
under the appropriate client-matter number in Herrick’s document management 
system, which is separate from Outlook; or (2) moving the e-mail from the “Sent 
Items” folder in Outlook into a separate sub-folder created by a user in his or her 
Outlook inbox. 

Finnegan states that, she was advised by Holtzman that she was cognizant of 
the 60-day period for sent items, and that it was her practice to have her secretary 
regularly move all items in her Outlook “Sent Items” folder to a separate folder 
contained in her Outlook inb,ox. Finnegan states that this was confirmed by her 
review of Holtzman’s archived e-mail files at Herrick, which contained a sub-folder 
titled “saved Sent Items.” This sub-folder, according to Finnegan, contained e-mails 
sent by Holtman throughout 2008 and 2009. 

Finnegan states that after she was provided with a copy of Norman’s November 
1 1,20 10 letter concerning potential missing documents, she conducted a review of 
Defendants’ prior searches and production, and performed a further search. As a 
result of this search, Finnegan states that she was “able to locate a handful of email 
correspondence that had not been originally produced or logged by Herrick on behalf 
of Fernwood.” She further states that of these documents recovered upon a further 
search, all but one of the e-mails was produced by Defendants pursuant to their search 
of Cornwell’s e-mail account. This e-mail was produced to Norman under cover of 
Defendants’ letter dated November 30,20 10 in response to Norman’s November 1 1, 
2010 letter. 
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CPLR $3 133 provides that 
The court may at any time on its own initiative, or on motion of any 
party or of any person from whom discovery is sought, make a 
protective order denying, limiting, conditioning or regulating the use of 
any disclosure device. Such order shall be designed to prevent 
unreasonable annoyance, expense, embarrassment, disadvantage, or 
other prejudice to any person or the courts. 

Based upon the foregoing, the court finds that Defendants have demonstrated 
that they have produced all responsive documents (or have otherwise accounted for 
them in a privilege log); apd that there is insufficient evidence in the record to do 
anything more than speculate that responsive documents have been either lost or 
destroyed by Defendants. Accordingly, it is hereby 

ORDERED that Plaintiff’s motion for an extension of time to file the note of 
issue to conduct additional discovery into issues of potential spoliation is denied; and 
it is further 

ORDERED Defendants’ motion for a protective order is granted. 

This constitutes the decision and order of the court. All other relief requested 
is denied. 

DATED: January 2 1 , 20 1 I 
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