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SUPREME COURT OF T H E  STATE OF NEW YORK -- NEW YORK COUNTY 

PRESENT: ~ I I  

Index Number : 110391/2010 
STELSIM, INC. 

KENSINGTON INSURANCE 
Sequence Number : 001 

DISMISS ACTION 

vs 

PART ' 

, '  ( I  : INDEX N O .  

MOTION DATE 

MOTION SEQ. NO.  I '  / 

MOTION CAL. NO. I .  

- The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits ~ . - 
.- - . 

-. 

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

-- 

2TJ,+hl !,d P(FbjW f J.S.C. 

Check one: i/, FINAL DISPOSITION I NON-FINAL DISPOSITION 

' Check if appropriate: k, DO NOT POST REFERENCE 

_ _  

!\!> SUBMIT ORDER/ JUDG. 1 ' SETTLE ORDER/ JUDG. 
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KKNNICY, JOAN M., J. 

Nunibcrcd 
1-10 
11-12 
13 

.lei'fiey Millcr CY: Associates, P.c' 
All oriiey s for PI ai i i  t i fl' 

New York, New York  10004 
32 Broadway, 13"' 1~1001. 

I i i  t h i s clcc I aixt ory j i I ci giiicii t ;i c t i oii ~ d c fc i i  dan t K c t i  s i 11 g t o 11 I I 1 s i i  1-3 ii c c c'oiii pani e s in t erpo 5 e 5 

1'11 is act inn ariscs u t i  t u l'deli.ndant ' s disc lai iiicr ol'i iisiiraticc covcragc for ;I c laini b y  plai nt i 1'1 '. 

Stelsim. Inc. (Stelsim) 10 dcfcncl aiicl indeiiiniIy plainlifl' in  an iinderlying personal iii.jury actioii 

York (iindcrlying action). It is mdispiiled that plnititi fl'prociircd ;I col-nr-iicr-cid propci-ty and general 

T h y  underlying actioii was co1i1menced on or dxjii t  May 1 9, ?OOc). Pursuant to ai1 allidavi1 

ol'servicc i n  tlic undcrlyiiig action, Stelsim was served with the pleadiiigs in tlie iindcrlyiiig actioii 

Hrooklyii, Ncw Yorlc 11209". It is undisptited that Stclsioi shoulcl have Iistccl its scldrcss :is "33 
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Slicnvoocl Ihivc. Monroe ‘l‘o\znship. Ncw .Icrsc!. OS83 1 .’. Stclsiin iicwr cliangcd its d d r c s s  \ k i t h  

[he New York  Sccrctal-y ol‘ State. 

’ I ’ 11 c i 11 s I r raiic e po 1 icy . s 11 o I i c c p r o  vi s io I I stat c s i 11 1x1-t i I I c I 1 t part : 

“b. ll‘a claiiii is iii:idc or “suil” is brought against any insured, yoii must: 

( 1 ) Immediately record the specifics ol‘tlie claim 01- “suit” arid the 
clate received; and 

NotiIy 11s ;is soon as prncticablc. ( 3 )  

You iuust see tu i t  that we receive written notice ol‘tlic claim nr-“suit+’ 
;is soon as pxl icabl t t  . . .” ( , s w  Section IV - C‘ommcrcid General 
I .iabilily C‘onditions ol‘the iiisiiraiice policy). 

Stclsim nllcgcs that it iirst received notilicalion ol‘the undc.1-lying action in February 201 0 

by “their tcnrint” (nftiriiiatioii 01’ Doron Leiby, Esq. allached to opp papcr-s, 11 6). Slelsiiii lirrtller 

alleges that they notiticcl I(cnsing1on oii or aboiit March I ,  301 0 of’thc iindcrlying action b y  h x  to 

deftndanl’s claini dep;wtmcnt. Ikfciidant, however, asserts that they wcrc notified ol‘the mdul-lyiiig 

action in March 29, 201 0 by fax (,YW Ex. “G” attached notice of‘molion). 

Hy lcttcr clntccl April 9, 30 10, Kensinglon discl;iimed coverage for Stclsim claim because 

Stclsim did not provide iioticc ol‘ the underlying action ;is soon as practicable pursuant to Ilie 

insurancc policy (,wc Scctioii IV - C~oiiiiiic.rcia1 General 1,iahility Conditions ofthc insurance policy; 

Ex. “H” to notice of’iiiotion papers). 

AliC:IJMENTS 

Deli-ndant contends t1i;it action niusl bc clismissetl becausc Stclsim Iliiled to provide 

del‘endaiil with timely iioticc oi’ tlic cxistcncc of the underlying action, as required by the parties 

insurance policy provision (Soutioil IV).  13cl‘endant liirtlier argues tliat its clisclaiincr ol‘thc iiisurmcc 

covcragc on gromds ul‘ Liiitiiiiely notice was proper and ~Iiercl-i~rc tlic instant declaratory ;ictioii is 

witho~t  merit. 

P1aiiili~‘l‘coiiteii~is lha l  thc iiiotioii to disiiiiss should be dcniecl bccairsc: 1 ) tlic policy’s noticc 

provision will1 respcct to timclincss is ambig~ruus; and 3) dctkndant has l i l e d  to detnonstratc any 

pre-jiidice by the purpor-tcd untiiiicly notice as recliiired hy Iiisurance Law 8 3420 (a)  ( 5 ) .  

I )  I S C LJ S S IO N 

2 
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OH a motion to dismiss bast.d iipon documentar! e\idciicc, piirsuniit to CI)l,R 32 1 I [: \I[  1 1 ,  

“a party may move lijr jiidgnient dismissing one 01’ I I IOIT c;iuses 01. action asscrtcct against h i i n  on 

tlic ground that a del‘ense is fiiimded upi)ii documciitai-! evidence". A dismissal is w m m t c d  only 

il‘thc iiocumentnry cvidencc submitted col-icltrsi~~ul~~ cstahlishes ;I del‘ense to t he  assortccl claiins LIS 

;I 111ntter of ILlW ( S P C ’  I,coil 1’ ilf<-,/./i/lc:. 84 N Y 2 d  83. SS 1094 I). 

The plain Iaiigwige ul’tlic insursncc policy rqui rcs  that Stelsii-n notily cicli.ndalit ofi/7/01. diu 

:i “suit” ‘ L i ~ s  sooii as prxticable” ( , s w  Scclioii IV - C~oI1~111erci;iI General Liability (?oiiclitions ol‘lhe 

insurni~cc policy). Stelsim docs not dcny the allegalioii t l ia l  i t  Iliiletl io update its new a d d ~ s s  with 

the Sccrctary oi‘Statc as 11ie dcsigiiated agcnt ofservicc ofproccss. Dire I O  this “oversight”, Stolsirii 

clriiins that i t  did not rcccive aotu:iI riotice ofthc Iiawsuit i int i l  its tciiailt iiiformed them ol‘he lawsuit 

in February 20 10, nine months after commciiceiiient of thc iuidcrlying suit. Hcre, thc plaiiitift’docs 

n o t  provide a rcasoiil-iblc csciise lor i.ailiiig to notitji thc Secretary 01‘ State of its changcd a c l d r ~ s ~ .  

Ad~dition;rlly, as the insurccl lxars thc burden ul‘ proffering 21 reasonable esciisc for Ihiliilg to give 

timcly notice. and plaintiil‘in this case 0tYcl-s none, this C’ourt concludes  hat Stelsiiii failed t o  tiimel!, 

notify defendant pursuruit to the tcrms of‘ thc insurance policy (,wo 21 30 ~ ~ ~ ; ~ ~ ; ~ / ~ ~ I . s ~ ) I . ~ ~ ~ ~ ~ ~ J  ( ’or/).  1’ 

I i ? / ~ ~ ~ , s i u i ~  [tidcJrn. I ‘ovip.. 55  A1)3d 371, 372 11 st I k p t  2008 1). 

Stelsiin further argues tlial the tcrins o l  the insurance policy regarding ~i i i ic ly  riolicc ;ire 

ambiguous. The Court ol‘ Appeals, however, has construed the cxact plirase “as  soon as prxticablc” 

as a “conditioii pi-ecedcnt” which, in the event ol‘noii-compliance hy thc insuted, vitiates thc contrael 

as a ix i lk r  of law (xt!L? (>I-cw/ C’(rrirrl I < ~ ~ i l / y  C ‘ o t p  1 1  S ~ ) r i c r ~ r  1ri.s. ( . ‘o tnp ,  Iiic., 5 NY3d 742, 743 

[ZOO.S]). This Court Iinds that the notice provision with respect tlic timcly nolice is not ambiguous 

in this casc. 

Adclitioiially, this c‘ourt is not Imswidcd by Slelsim’s contention that rcccntly cnnctcd Neb  

Y o r k  Insurancc I ,;LW Section 3420 (a)  ( 5 )  requircs ckl‘eiiclant to dcinc.)~istratc prc.juclicc by t l lc  

insurccl’s lilck oi‘tiiwly notice. NYLI $ 3240 (a)  ( 5 )  cqn-esssly applies to policies issiieci o r  clclivcrccl 

011 (31’ idler January 17, 2009 (Iiisiira11cc Law 8 3420, ;IS xiclcd by L 1084. ch 367, $ 1 . as r~menclcd 

I ,  3008, ch 3x8 ,  B 8).  It is tindisputcd that tlic Kensington policy was issued or cklivercd bctorc 

January 17, 3000. Scction 3420 (a)  ((1) ofNcw York I1isiir:iiice Law, tlicrcliii-e, is not applicahlc ii i  
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