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WILLIA W. MIZRA, BLOOMINGDALE 
GREENS, INC., and CHAESTON SQUAR, I)C.

111 I
I i

Defendants. 
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-----------------------------------------------------------
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The following papers having been read on th.
imorirnI !I I i ,

Notice ross M on, Affirma? Orf and Emibits........

Afdavit m Opposition and EJ(hlbItS.. ii...
i..

t...+.........................
Reply Affrma tio n............. .... ....... .m...

r ri'" .r:. ...

.............................

Ths matter is before the Cour for decisiAh on the motion filed by Defendants Wiliam
, II I I

W. Mizrah ("Mizrah"), Bloomingdale Green. , Jmc. "Blqomigdale Greens ) and CharlestonI, ! I 
Squae, Inc. ("Charleston Squae ) (collectively iDef JJd ) on July 29 2010 and submitted

on Dembe 2 , 2010. For th reaons set fort 10+' Cour 1) denies Defendats' motion

to dismiss the Amended Complait; 2) vacates 

t N6t
j or Issue previously fied; 3) directs

Defendants to file and serve their answer to the JdedlComplait with twenty (20) days ofII I I . I

ths decision; and 4) permts Defendants to condJ,t a tibna discovery, including an additional

" ,

deposition of the Plaitiff, limited to new issuesi Fsep Ibylthe new causes of action asserted in
the Amended Complaint, to be completed on or 1jrfo

IMfch 18

2011. The Cour directs

counsel for the paries to appear for a Certification C6rleIience before the Cour on

March 23 2011 at 9:30 a.m. Counsel for the pJne JU not be required to appear before
II I

the Court on February 8, 2011 as previously directed. 
111 I, il jl 
111 , !I

, II '.11 , II 

, '

II 

1,1
:Ii

i I. , I; I ' I

SUPREME COURT-STATE OF NEW YO
SHORT FORM ORDER Present: 

HON. TIMOTHY S. DRISCOLL
Justice Supreme Court

JOSEPH CASA VECCHI, SR.,

Plaintiff,

-against-

-J( I TRIAL/IS PART: 20
NASSAU COUNTY

IndeJ( No: 011406-
Motion Seq. No: 3

I Submission Date: 12/2/10

[* 1]



A. Relief Sought I "

Defents move for an Orr, 1) Purf to 3211 (a)( 5) an (7), dimissin

the Amended Verified Complait ("AmendediCO
fPlartrr; or

, alternatively, 2) strking the

Amended Complaint on the grounds ofunairisUlrise 
prejudice.

Plaintiff Joseph Casavecchia, Sr. ("Plaltiff' ) 'OPB ses Defendants ' motion.

:, '

B. The Paries ' History

Ths action was the subject of a prior d ion . Cour dated Aug 11, 2010 ("Pror

Decision ) in which the Cour denied the Defendats' 9 .on to dismiss ths action or,

" ,

alternatively, to tranfer ths matter to the SUPfe~e coft fRichmond County, New York. The

Cour set fort the paries ' history in detal in the !Priqr 'P' ision, and incorporates the Prior

Decision herein by reference. 

Bloomigdae Greens is a New York DotJesti:cIBI iness 
Corporation formed on

April 17, 1987 with its pricipal place OfbUSineS ' at 9 an Avenue, Staen Isand

(Rchmond County), New York. Charleston Sq1:e is 

, ew York Domestic Business

Corporation formed on April 30, 1985 whose pri
fciPal\ P

of business is also located in

Richmond County and whose purose is to car ion an P nduct a general constrction business.

Charleston Squae involves a tract of land 10cat 4 in C
, eston, Staten Island, New York which

depending on the tye of unt constrcted, wouldlresul in approximately foureen (14) buildable

ur 
Plaitiff commenced ths action in June bf20m d fied the Verified Complaint: " I

Complaint") on or about June 20, 2008. The Cbmpl asserted four (4) causes of action. The

first challenged the validity of a loan made from 
hall n. Squae to Bloomingdae Greens.

The second alleged that Mizrah breached hisfici cim1! d. ty to Plaintiff by, 
inter alia refusing to

distrbute cert Bloomingdale Greens profits to litss olders. The thrd sought declaratory

relief regarding a dispute between Mizrah and P aititf q ncernng Bloomigdale Greens

.', 

assets. The four sought to hold Mizrah liable pur ur to Business Corporation Law ("BCL"

719(a)(4) and 720, for wasting Bloomigdad tIeerls ' assets by making unauthorized loans.I : ,I

There are several related lawsuits which are desctibed in the Prior Decision.
r. I I, , I

: i
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In her Afation in Support of the in t m0tion, counsel for Defendants afmns asfollows: I !

i' I

By Order dated April 29, 2010 (Ex. C o JW edi, Af.), the Cour 1) directed Plaintiff to

serve and fie a note of issue withn niety (90 qays, by ily 30, 2010; and 2) directed thatI ;
dispositive motions were to be made retuab on Sep,etpber 7 2010. Defendants, in response

, I'
to Plaitiff s demand, served an Anwer to th Complait.

Plaitiff subsequently served the Amend d Complait (Ex. D to Wediger Aff.) which
, I 

contans additional causes of action. The Amended Complait contas seven (7) causes of

:! 

I I

action: 1) breach of fiduciar duty by Mizrah th respect to the distrbution of Bloomingdale. II
profits, 2) breach of contract by Mizrah with espect tq agreement between Plaintiff and

Mizrah that, afer the completion ofBloomigd s b sWess, its profits would be distrbuted

' '

equally between them; Mizrah allegedly brea d the hen or oral operating agreement\, i

!:!

between Plaitiff and hi, 3) request for declartory jud ent determing the respective rights! i j' I

of the pares with respect to Bloomigdae sAts, 4) p ach of fiduciar duty by Mizrah with

" .

respect to the Charleston Loan, 5) request for 4eclaratoty g dgment determining the respective

, ! 

; I 

: i
rights of the paries with respect to the Charle*op Loar, 6) violations of Business Corporation

! '

Law ("BCL" 714, 719 and 720 by MizraI: C1fle
fton in connection with the Charleston

Loan, and 7) request for injunctive relief with re
ilect to 

oomigdale ' s assets.

Counsel for Defendants submits that Q fendats have been prejudiced by the filing of the
11 "

Amended Complait, which was served less q?) days prior to the completion of

discovery. Defendants contend that they haveib n effec ively precluded from completing

discovery with respect to the Amended Comp1 rit i 1I I 

: ' 

Defendants note that the Amended COl l1untcoritains a new cause of action for breach'I ' I Ii
of the Bloomingdale operatig agreement and Iu e that 1) if ths agreement was oral, it is: i '
unenforceable as violatig the Statute ofPrauds; .2) ifiti Wrtten, the Amended Complait does,! 1: . ;' 1

not plead ths cause of action with sufcient par ularty; knd/or 3) the Cour should strke the
'I :

' "

Amended Complait as untiely and resultin in frai s,urise and prejudice to the

Defendats.

:, 

i ,
In addition, the Amended Complaint al egh new (;laims 1) pursuant to the BCL, and.1 .

, "

2) against Charleston and Mizrah, as opposediltoi Mizrah only. Defendants submit that these
:1 ! I I,

I 'I i

. i

, '
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! I

, '

I' 
I . i I .

new causes of action do not satisfy the plea irg t
qui mts and, therefore, should bedismissed. 

! . 

I! 
i I i i

In his Afrmation in Opposition, cOune or fl tiff outlines the differences between

the Complait and the Amended Complait, an kubrits ihat the Amended Complait "makes

very litte substative change to the Intial CoJi t1' (Miller Af. at 10). Plaitiff s counsel

! I 

.' 

submits that the only signficant change is the Ib#ch pf cJntract claim set fort in the Second

Cause of Action in the Amended Complait, con end ithat ths new cause of action is based

on the same facts that formed the basis of the ~ tpplait. 
Plaitiffs counel argues, fuer, thipiJmtifffil d the Amended Complait as a matter

! j !! 

of right, pursuat to CPLR 3025( a) which ' ts the amendment of a complait with twenty

(20) days afer service of a pleading responqiqg f it. 'Defendants served their Answer to the

; , 

i! 
Complaint on June 18, 2010 (Ex. I to Miler Aff), an tiff served the Amended Complainti! : i

foureen (14) days later, on July 2, 2010 (Ex. f t?iMiler ), withi the statutorily prescribed

period of time. 

: .' !! 

With respect to Defendants ' arguenti the neW contract claim violates the Statute of! I' !! '
Prauds, counsel for Plaitiff contends that 1) De endants.f led to assert the Statute ofPrauds as'I 
an afative defense in its intial Answer to ,thfICO

IfPlart; 2) Plaintiff has failed to 
ariculate

why the agreement at issue was required to b iti g; p) the agreement at issue was not

!: 

requied to be in wrting; 4) even if the agrefqle at ssu
1 was required to be in wrting, 

it is

enforceable by reason of paral performance an or d.etrenta reliance; and 5) the new contract

clai provides adequate specificity. Ii

:! 

Defendants submit, fuer, that the c of actioilin the Amended Complaint based onI! 
violations of the BCL is sufcient. That catie df action ries reference to the relevant

statutory provisions and outlines the matter WW ch ah' s paricipation in the CharlestonI I 
Loan was violative of these provisions. '

: ! ! .

i I 

., 

In her Reply Afrmation, Defendants '! c6-hsel outl nes the procedural history of ths

acon, which included effort to resolve the'
#r, 

ests tht Plaitiffs counl '
using the ' of right' time period as a tactic to alle e a4ltid1i causes of action on the eve of the

Note ofIssue date in an effort to preclude disco ry dn ndw causes of action now raised"
I i 

(Wedinger Reply Aff. at 7). 

, ,! ;

i j

, .
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, ,

! r 
With respect to Plaitiff s arguent that JDefendats fai ed to raise the defense of thei: '

Statute of Frauds in its Answer to the Complait, IDefend#ts n te that it is the AmendedIi 
Complait that alleged the agreement to which defen of itatute of Frauds was applicable.! I : i '. 
Defendats did not raise ths defense in its inti

IAnswer 

se there was no cause of action to

which it was applicable. Defendants af, in ootnotej that they will raise ths afrmative

, ! 

defense in their Amended Answer if the Cour d es the instat motion to dismiss.

:! 

Defendants also submit that the BCL clais canot withstand scrutiy because 1) there is

no allegation that a loan was made to a director WCL 719(a)(4)); and 2) no unawf transfer

occured that would support a cause of actionp suat to CL 720(a)(1) or (2).

:: 

C. The Pares ' Positions II I
Defendats submit inter alia that 1) De

rndants 
ave been prejudiced by the filing ofII 

the Amended Complaint, which was served lessj tmi (30) days prior to the completion of1, I"
discovery; 2) the new cause of action for breachl fthe Bl omigdale operating agreement is! I 
deficient as violative of the Statute of Fraud andj ~ackig specificity; and 3) the new claimsI '
pursuat to the BCL, and against both Charlesto and MiZah" do not satisfy the pleadingrequirements. 

, ,, ,

Plaitiff opposes Defendants ' motion to dismiss submitting, inter alia that 1) the

differences between the Complaint and Amend Complait are de minimus; 2) the new cause of

:! 

action for breach of contract is based on the s facts th formed the basis of the Complait;

and 3) Plaintiff filed the Amended Complait as matter pfright, pursuat to CPLR 3025(a).

! ! 

Defendants submit, fuer, that the caus of actio

fin the 
Amended Complaint based on

violations of the BCL is sufcient. That cause Q:f action ries reference to the relevant

statutory provisions and outlines the matter in lich Miztah' s paricipation in the Charleston

Loan was violative of these provisions. ' i 
RULING OF THE COURT

A. Stadads of Dismissal
! I

: i

Pursuat to CPLR 3211(a)(5), a par tRay move or judgment dismissing one or more: I 
causes of action asserted against hi on the gro#d that tl cause of action may not be

maitaned inter alia because of the statute of ..Luds. 

! .

fF 
A motion interposed pursuant to CPLR 6211 (a)(7), which seeks to dismiss a complaint

I I 11I I 
. I

, ,
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for failure to state a cause of action, must be denied if the factuf allegations 
contaned in the

complait constitute a cause of action cognzable ,at law. 

(;gg

nheimer v. Ginzburg, 43 N.Y.2d

268 (1977); 511 w: 232nd Owners Corp. v. Jennifer Real ro. \98 N.Y.2d 144 (2002). When

ente such an applicaon, the Cour mus libey Hi" the pleadg. In so doin, the

Cour must accept the facts alleged as tre and accord to thb plaitiff every favorable inerence

which may be drawn therefrom. 
Leon v. Martinez 84 N.Yl2d 83 (1994). On such a motion

however, the Cour will not presume as tre bare legal conclusi ns and factual claims which are

flatly contradicted by the evidence. 
Palazzolo v. Herrick, iFeinltein 298 A.D.2d 372 (2d Dept.

:! 

2002). 

' . 

B. Amendment of Complait

, ,

Pursuat to CPLR 3025(a), a par may amend hislpleading once without leave of cour

withn twenty days afer its service, or at any time before e pe od for responding to it expires

or withn twenty days afer service of a pleading respondi to it.

! ,

C. Relevant BCL Provisions

BCL 719(a)(I) - (4) provide as follow

(a) Directors of a corporation who vote for or con l! in any of the followig
corporate actions shal be jointly and severally liaq e to 1ie corporation for the benefit

of its creditors or shareholders, to the extent of anYiinjur sufered by such persons

respectively, as a result of such action: 

. ,

! i

(1) The declaration of any dividend or other distr1)utionl to the extent that it is 
contrar to

the provisions of paragraphs (a) and (b) of section 10 (Dividends or other distributions
in cash or propert). 
(2) The purchase of the shares of the corpbration t the extent that it is contrar to the
provisions of section 513 (purchase or reeJemptiori by a corporation of its own shares).i l 
(3) The distrbution of assets to shareholders afer qissolution of the corporation without
paying or adequately providing for all known liabi ities of the corporation, excluding any

clais not fied by creditors withn the t e limt et in a notice given to creditors under
aricles 10 (Non-judicial dissolution) or 11 (Judici dis oluti

(4) The makg of any loan contrar to section 714 (LoaJS to directors).

BCL 720(a)(I) and (2) provide as follows:

(a) An action may be brought agaist one 'or more lduectors or offcers of a

: :'
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corporation to procure a judgment for the followig relief:

(1) Subject to any provision of the certficp.te ofin'rorporation authorized pursuat to
paragraph (b) of section 402, to compel defen#t to account for his offcial conduct
in the followig cases: i
(A) The neglect of, or failure to perform, 0r other violation of his duties in the
management and disposition of corporate sets cqmmtted to his charge.

(B) The acquisition by hiself, transfer tq others, oss or waste of corporate assets due to
any neglect of, or failure to perform, or otper viol~tion of his duties.

(2) To set aside an unawfl conveyance sign JJt or transfer of corporate assets
where the transferee knew of its unawfness. 

D. Breach of Contract

To establish a cause of action for breach 8f contract, one must demonstrate: 1) the

existence of a contract between the plaintiff anddefendant , 2) consideration, 3) performance by

the plaitiff, 4) breach by the defendant, and 5) d ages resulting from the breach. Furia v.

Furia 116 AD.2d 694 695 (2d Dept. 1986). See also JI! Morgan Chase v. J.H Electric, 69

AD.3d 802 (2d Dept. 2010) (complaint suffcient where i adequately alleged existence of

contract, plaintiff s performance under contract, qlefendan s breach of contract and resulting

damages), citig, inter alia, Furia, supra. 
E. Statute of Frauds

General Obligations Law 701 requires cert esignated agreements, promises or
undertgs to be in wrting. For a wrtten memprandumor note to meet the requirements
imposed by the Statute of Frauds, it must be subscribed by the par to be charged therewith and

! ;

must contan substatially the whole agreement and all its material terms and conditions, so that
one readig it can understand from it what the agreement is. 

Currier v. Prudential Insurance
266 AD.2d 596 598 (3d Dept. 1999), citig GOL 70iCa) and HPSC, Inc. v. Matthews, 179

2d 974, 975 (3d Dept. 1992), quoting Mentz 'v. New itter 122 N.Y.49l , 497 (1890), reh.
den. 26 N.E. 758 (1891).
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F. Application of these Priciples to the Instat Action

The Cour denies Defendants ' motion to Qismiss the Amended Complaint. First. I;

although the Amended Complaint was filed and served re~ tively late in the context of ths

litigation, its filing is statutorily authorized, and il was fileq afer it became apparent that ths

matter could not be resolved. Moreover, the Amended Complait is substantially similar to the

intial Complait and, therefore, does not create undue surrise or prejudice to Defendants.

The Cour also denies Defendants ' motion to dismiss the Amended Complaint , in light of

the Cour' s conclusion that the factual allegations in the Amended Complaint state causes of

action and provide sufcient paricularty with pect to the new contract and BCL causes of

action.

The Cour also denies Defendants ' motio to dismiss based on the Statute of Frauds, as

counsel has not ariculated the specific basis fortpat dismi sal. This denial is without prejudice

to the filing of a subsequent motion by Defendants on tha ground afer the completion of

additional discovery, as discussed below.

The Cour does conclude, however, that Defendants are entitled to conduct additional

discovery with respect to the new causes of action in the 4mended Complait alleging breach of

the alleged ageement to divide profits, and violations of e BCL agaist Mizrah and

Charleston. Accordingly, the Cour vacates the ote of I sue fied by Plaintiff and directs

Defendants to fie and serve their answer to the 1\endedlComplaint within twenty (20) days of

ths decision. Defendants may assert the defense of the Statute. of Frauds in their answer to the

! ;

Amended Complait, as well as any other applicable defenses, given that it is the newly-asserted

cause of action for breach of contract to which ths defens may apply.

The Cour also authorizes Defendants to conduct additiona discovery, including an

additiona deposition of the Plaitiff, limited to new issue raised by the new causes of action.

Plaitiff s counsel is diected to make Plaitiff a\failable or tht additional deposition if

Defendants so request. This additional discoverM shall be! qompleted on or before

March 18 , 2011. The Cour directs counsel for t4e parie to appear for a Certification

Conference before the Cour on March 23 2011 at 9:30 a,m. Counsel for the parties shall not

be required to appear before the Court on Fe ruary 8 2011 as previously directed.

[* 8]



All matters not decided herein are hereby denied.

Ths constitutes the decision and order of the Cour.

Counsel for the pares are remided of their requied appearance before the Cour for a

, ,

Certfication Conference on March 23, 2011 at 9:30 a.m. as directed herein.

ENTER

DATED: Mineola, NY

Janua 27 2011

HON.
ITIMOTHY S. DRlSC.
Ii l.

ENTEPF;D
FEB 01 2011

NASSAU COUN ,r

il COUNTY CLEf S OFFICE
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