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PRKSEN?': I-ion. Marcy S. Friednian, JSC 

s 
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Plt r in / [/f i s ) ,  Index No.  1 1 17273/00 

x 
NEW YOHK 

through ;1 tneuanine lloor that was bciiig demolished as part of a construction pr'oSjccct. 

Derendants Ansonia Associates Limited Partnership (Associatcs), Stahl Real Gstatc, Inc. (Stahl), 

A 11 so 11 i a C o rid o in i ni LI in ( Condomini urn), A 11 so ii i a Co In rnerc i a1 Chrp. (C'n I 11 I 11 c I'C i a I )  and An s o 11 i 3 

('orniricrcial 1,lK (collectively the Ansonia defmdauts) nmvc for summary judgmcnt dismissing 

plaintifi's complaint against thctn. Plainlill' cross-moves for suinmary judgment on his claims 

iinder Labor Law $ $  340( 1). 24 1 (61, and 200: and I'or coinmoIi law iicgl igciice against dcfwdants 

Clommercial, Associates, Condominiiim, and Sirius, I .1,C (Sirius).' By separate motion, 

clefendanls Ansonia Really, LLC (Realty) arid Sirius iiiove for summary judgment dismissing 

phi ri t i W s complai~i t and a1 1 cross-claims against it. 

Thc (01 lowing material facts are mdisputcd: 'I'hc accidciit occurred in the groLiiid tloor 
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coinmcrcial unit a t  2109 I3roadway iii Manhattan. C‘ondominiuiii owns thc building. 

C‘omnicrcial owns the coinincl-cia1 unit at the premises. Associates is the spoiisor lor residcnlial 

un i t s  at the prcmises. Sirius is the managing agent of both the rcsiclcnlial and commercial units 

ot‘lhe building Stahl is ai1 entity which has ail ownership iritcrcsl in C’17ndominiiiiii. l i c d ~ y  is 

the broker for llic rcsidenlial iinils at Ihe buildjng. (See Dcp. of Marc Lippman 1SiriLis’ General 

Manager] a1 7-9.) 

1)IaiiililI was cniploycd as a forcpcrson by non-party Rite-Way 1)eniiolition (Rile-Way). 

Ritc-Way was hired by Coiidoininiiiin for tlic pro-ject. Prior to his accidcnt, plaintiff was worhiiig 

on the meuaninc lcvcl o f  the comnicl-cia1 space, clcmolishing thc walls irnd t loor .  (& P,’s 1 k p .  

at 56.) Aller complctiiig removal of tlic walls, plaintiff liad remuved two planks of plywood from 

the lloor. (Id, at 58 . )  As plainlifl‘walked across tlic tloor, the floor. collapsed and he  fell nine or 

ten i?CL (Id. at 59-6 1 .) 

As D tlircchold matter, p h i  titifl‘does not oppose the brarich o1‘Realty’s niolion disiiiissing 

thc complaint against i t .  As t o  dekndant Sirius, the managing agent, thci-c is no disputc that i t  

neither owned nor leased tlic coirimercial unit in which plaintift’s accident occurred. Plaintiff 

correctly conlends that Sirius, as the managing agcnt [or the entire condorniiiium, muy be found 

liablc as tlic owncr’s “agent” Cor thc lwposes ol‘ Labor. I ,aw liability if Sirius had thc authority to 

supcrvisc and control plaintill’s work. (~ Voultcpsis v C;iiiiilev-Haft-lilierer, 60 AD’3cl 524 [ l  ’I 

Jkpt 200r)].) I lowever, the general manager 01’ Conclnminiuni and Sirius, Marc Lippiiiaii, 

testified thal Sirius had no responsibility lor supervising Rite-Way’s work at the prcmiscs. 

( I  .ippman Dep. at 18.) Morcovcl-, plainlin‘testificd that he took all of his instructions from ;I 

fol-eiiian at Rite-Way, Raiiio~i. (& P.’s I k p .  at 41, 45.) In oppositic)ii In Sirius’ prima I’Licic 
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showing, plaintiff fails to raise ;1 triablc issue 01 hct .  This general supcrvisory authority is 

insuft?cicnt to demonstrate tlial Sirius’ was acting ns the owner’s agcnt under the I .ahor Law, 

(& Walls v lurner Consti., 4 NY3d 86 I ,  864 [ 20051.) Accordingly, plaiiiti1’1’s complainl 

should be dismissed as against dcfendants Rcalty and Sirius. 

Labor Law 6 340(1 ) ( ’ lnim 

Labur 1 a w  $240 (1 ) provides: 

All contractors and owners aiid their agents, cxccpt owners oi’ oiic and two-fLimily 
dwellings who contract fi7r but do not dir-cct or  cvritrvl tlic work, in thc crcclion, 
demolition, repairing, altering, painting, cleaning or pointing ol‘ a hirilding o r  slructurc 
shall furnish or erect, or cause to be Iuiiiished or Erected lor tlic pcri‘ormancc of such 
labor, scalhlding, hoists, stays, ladders, slings, hangers, blocks, pulleys, braces, irons, 
ropes, and otbcr dcviccs which shall bc so constructed, placed and opcratcd as to givc 
proper protoclion to  ;I person s o  eniployed. 

“‘Ihc pru-posc O F  thc section is to protcct workers by placing the ‘ultiiiiatc responsibility’ 

for worlisite siilkty 0 1 1  tho owiicr and general ~oi i t rxtor ,  instead of thc worli~rs themsclvcs.” 

(Gordon v 1Jastcrii Ky. Supply, Inc., 82 NY2d 5 5 5 ,  559 11993 1 ;  Kocovich v C’onsolidated Gdison 

clo., 78 NY2d S O 9  [1991],) ““l’lnis, section 240( 1 )  imposes absolute liability on owiicrs, 

contractors and hcir  agents lor  any breach oC the statutory cluty which has proximately cairscd 

irijury.” (Gordon,  X2 N Y  2d at 559.) “‘l’hc contemplated hazards arc those relalcd to tlic ell‘ects of 

gravity whcrc protcctive devices arc callcd for either becausc of a difference betwccn the 

elevation level of the rcquircd work and a lowcr lcvcl or a difl‘erence bctwccn the elevation lcvcl 

whcre the worhcr is positioncd and the higher levcl of tlic malcrials or load bciiig hoisled or 

scc~ircd.” (Rocovich, 7s NY2d at 5 14.) ‘- [Aln accident alconc chcs not cs thl ish a Labor I JW 

$240( 1 ) violation o r  causation.” (Blahc v Neighborhood HOLIS. Servs. of  Ncw Yorli City, Inc , 1 

NY3d 280, 289 12003 I,) In older. to establish liability uiiclcr $240( 1 ’), it  must be shown that the 
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statute was violated and that the violation was a contributing cause of‘he plaintiff‘s fall. (Id. al 

287-289.) 

I n  moving lor suniiiiary judgment, tlic Ansonicl dcfcndants contend that thcrc was no 

clcvntion-rulnted risk requiring the protections ol‘ 5 24O( 1 ). Conlrary to clcfcndants’ conlenlion, 

plaintift‘s claim is not hatred under fi 240( 1 ) on the ground that he I’cll through ;i Ixrm:lnent 

siructurc. It is undispiited that both the walls a i d  floor ol‘thc mczmnine wcrc bcing deiiiolishcd. 

Pliiiiitil~ testi l i d  that ‘‘[wlc had to rcriiove [he whole floor [ol‘ thc tiiczzmiiie]. ISvcrything was 

going dowii.” (P.’s Dep. al 48.) I le also testiticd thal prior to his MI, lie was clisniaiitling the 

walls and floor of tlic mezzanine (id. a1 56-61), and that, on the day ol‘his accident, workers were 

removing thc cciling 011 the lirst t lcior below the niozzanine lloor (311 which plaintif[ was working. 

(u at 73.)  r)elkndatlts’ ~nanager confirmed that the iiiczzanine was to be taken down as part of 

the project. (& ILippiiiari Dep. at 16- 1 7.) 

Thus, the conditioii of the lloor on which plaintiff was working plnccd him at an 

clcvation-related risk.”. (& Milielis v I .  Park 1,akc Success, l , l ,C ,  56 AD31 355 [ l ”  Dept 20081.) 

As rccciitly ccplaincd in Kindlon v Schohr-irie C‘ent. Sch. Dist., (66 A113cl 1200, 1203 (ad Dept 

2009]), “[t]he collapsc of thc work site itself, even i f  ii is part of ;i permnncnt structure, wil I 

constitute 11 prii-na Ijcic violation of the statutc, especially if  tlic structure being worlted ~ i p i  is 

acting ;is the hnciioiial cquivalcnt ol‘a scaffold” [internal quotation marks and citation miittcd]. 

.loiics v 4 14 Eciuities LLC‘ (57 RD3d 6 5 ,  66 1 1 ”  I k p t  2008]), 011 which delendants rely, is 

not to the contrary. This c a w  held that ;i plaintiff can recover imdcr 240( 1)  even if Iic was 

’ Contrary to defendants’ contontion (see Ds.’ AIT. In Opp., 17 I U-l2), i t  is iminaterial whcther 
pliiintifr I l l  tliroupli R gap in thc iiietnl dccking beneath the mczzaninc tloor or Ilirougli R weak area oi. 
the Ilooi- itscli‘. In cithor cnsc, it was thc c~iiditioii o f  the tlooi- that  ~xiscd ai1 elevation-rclntcd risk. 

-4- 

[* 5]



iii.jured as  a result of the collapse of a permaiient tloor, but that “liability . , . under lhesc 

circumstanccs rcquircs a showing that the collapse of the floor was foresccahle.” Here, nn 

iiidcpctidcnt showing o f  hrcscuability is rlot req~iired, as tlic lloor through which  plaintil’l’ fcll 

was being ieiii~wed, niid it was “apparent rrom thc nnturc of the work h a t  plaiiitilli‘ was csposed 

plaintiff was exposed to nil clcvatioii-rclatcd risk, plaintiff was riot provided with a salkty 

harness, lilkline, or other safety device. (P.’s Dep. at 88.) Plaintiff is accordingly enlilled to 

surnma-y judgment o i i  liis $ 240( I )  claim. 

I .ahor Law 4 24 l(6) 

1 ,nbnr I,aw $24 l(6) proviclcs: 

All contractors and owners arid their agents . , . shall comply with the l~ollowing 
rcq ui remenks: 

All areas ii i  which conslruction, cxcavation or dcmolition worh is being 
pcrfol-med shall bc sc, constructed, shored, eqiiippcd, guarded, arrangccl, operatccl 
and coiiductcci ;is to provide rcasonable and adequate protection and sali-ty to 11ie 
pel-sons employcd thcrcin or lawfiilly ii.equenting such places. I hc cominis~ioner 
inay malic rules to carry into ci’l‘ect the provisions c)r this subdivision, and the 
owiicrs and contractors and [heir agents for such work, cxcept owiicrs 01‘ m e  and 
1wo-f:dmily dwclliiigs who contract for but do not direct o r  control the work, shall 
coiiiply thcrcwih. 

I t  i s  well scttlcd that h i s  statute rcquires owners and conlraclors and their agcnts “to 

provide reasoiaablc and aclcquatc protcction and sal‘ety for workers and to comply with the 

spccific safbty rules and regulations promulgatcd by the Commissioncr ol‘llie Ikpai-tnicnt of  

1,abor.’’ (ROSS v Curtis M m e r  Hydro-Elec. Co., 81 NY2d  494, 501-502 19931.) This duty is 

tiondclcgnblc, nncl a plaintill. need not show h a t  thc dcfcndant exerciscd supervision or  control 

over the worksitc to rccovcr under this scction. (Id. at 502.) In order to inaiiitain a viable claim 
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Liiider I .abor Law $24 I (6), however, the plaintiff must allege a violatjon of a provision of the 

Industrial C‘ude that niatidatcs compliance with “coiicrete specilicntrons,” as opposed t o  n 

provision that “cstnhlishl cs I gcneral safety stmclnrds.” (Id. at S O 5  ) 

In opposition to dcfcndnnts’ riiolion and cross-tnolions lor suminary judgment, plai titi I’f 

allcgcs that del‘endants violated Industrial Code $ 5  23-1 7(b)(l )( i ) -  23-1.7(b)( 1 )(iii)(b) and (c), 

23 -3.3 ( b)( 3 ), m d  2 3 -3.3 (c).  ’ 

Industrial Code $ 5  23-1.7(b)( 1 ) ( i )  and (b)( l)(iii)(b) and ( c ) , ~  which pcrlain lo  protections 

for 11a7al-dous opcnings, are sulliciently spccilic to  s~ippc)rt Irahility undei illis section. (& 

Olscn v .lames Miller Marine Serv., Inc., I6 AD3d 169 [ l ”  Dcpt 2005];  O’C‘onnor v Ihcoln  

Mctroccntcr I’arlners, L.P., 266 AJ>2d hO [ I ”  Dcpt 19991,) I lowcver, it is imdisputcd that 

plaintiffdicl not fall through an opening. Kathur, hc stepped on  a part of the Iloor which 

collllapsed. (Set. P.’s Dep. at 60.) Accordingly, 9 23-1.7(h)( l ) ( i )  is inapplicablc to plaintill’s 

accident. Sections 23-1 .7(h)( 1 )(iii)(b) and ( c )  are also iiiapplicable, as plainlil‘l‘was not working 

“close to tlic edgc” of 311 opcning. 

A 1 t ti c> I ig I I p In i I I ti ff c i tcs n 11 in e r o  ti s o t li c r In d 11 s i  1-i n I C: ode p rov is io i i  s ;i I 1 q y t l  l y v i  o I ate cl by 
dcfcndants, the ahove-cited provisions arc tlic focus of plaintiff’s cross-motion. (& Rutinan All’. 1111 79- 
90 ,) 

4s 23-1.7(b)( I)(,i) iuid (h)( l)(iii)(b) prnvidc i n  pertinent part: 4 

“Falling hazards. ( 1  j Hazardous openings. 
(i) Every hazardous opcriiing into which ;I pcrson may stcp or fall shall he guarded by a 
sdxtnntinl covci- llstciicd i n  place o r  by a sal’ety railing constructcd and installed in 
complianw with h i s  Part (nile). . , , 

( i i i )  Where employeus ;ire rquil-cd to work close to the edge oFsuch an opciiiiIg, such 
employees shall be prolected ;IS rollows: (11) Two-inch planking, l i t l l  size, ui -  n-iatcrial of 
ccliiivnlcnt strcngth installed not  111orc tlinii oiic floor or I5 Itel, whichevcl- is Icss, 
henealh the opening; o r  ( h )  An apinovcd l i l ?  iict installed not iiiore than five rect bcncath 
the opening; or ( c )  An approved sarety belt with attached lifclinc which is Imperly 
secured to a substantial iixcd anchoragc.” 
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Iiidrrstriul C’oclc $ 23-3.3( b)(3),5 which pertains to guarding of‘dcmolitioii sites, although 

sufliciently specific to support liability under 5 241(6) (G I’erillo v I,chidi Const. Group- Inc., 

17 Ad3d 1136 14’” I k p t  2005]), is inapplicable to  plaintiffs accident. Plaiiitifl’ Lids to makc any 

showing that a failurc to “gLiard” the ongoing deimlitioii was ;I proxiiiiatc cause olplaintiff‘s 

accidciit. Iialhcr, as held above, it was the l.idiire to provide adequate mfcty devices that 

pro x i 111 ate I y causcd p I ai 11 t i 11’ s ;i cc i clc 11 t . 

Iiiclristrial I.’odc $ 2?-3.3(c),” which relates 10 inspectioils during hand demolition 

activities, is suf1icieiitly specilic to supporl liability under 6 241 (6). (- Vasclez v lJrbahn 

Assocs., 7c) A133d 493 [ 1”  Dept 201 0 ) ;  Pcrillo, 17 AD3d at 1 138.) Tlierc is 110 cvidence in this 

record dcnionstrnting that any inspections were made of the demolition xtivi  ty co i id i t~ t~d  or1 o r  

hclow tlic floor on which plaiiitill~ was worliing. Accordingly, plainlill should be awarded 

juclgmcrit as to liability on his $ 241(6) clnini based on Industrial Code S; 23-3.3(c). (See id.) 

I A o r  1,aw $200( 1 )  provides in pci-tincnt part, as follows: 

All placcs to which this chapter applies shall bc so constructcd, cquipped. 
arraiigcd, opcratcd and conducted as to provide reasonabk and adequale 
protcction to the lives, health aiicl safcty of all persons cinployecl therein 01’ 
lawl‘iilly lrequenting such places. All machinery, cquipiiient, and dcviccs in such 
placcs sliall bc so placed, opcratcd, guarded, and lighted as to provide reasonclhlc 
and adequate protection to al I such persons. 

h $ 13-3 .3(c)  provides tha t :  
“ ( c )  Inspcct ion. I)uring Iiand deinolitiun opcrat ions, continuing inspcctioiis shall he mnde 
by dosigiintcd pcrsons iis the work progi-csscs to dctect any hazards to any person 
i-c;iiIting f i -o i i i  wcakcriutl o r  deteritrr-nterl flooi-s o r  walls or fi.oin louscitod material. 
Persons shall n o t  be suffered or pcnnittcd to w o r k  where siicli hazards exist u n t i l  
protection hns been provided by shoring. bracing or ohel- efreciivc means.” 
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Labor I ,aw $300 is a codillcation of the corninon law duty imposed upon an owiici- or 

contractor to provide construction workers with a safe placc to work. (% C‘omes v New York 

State Hec. nnd Gus C‘or~. ,  82 NY2d 876 [ 19WI.)  An iniplicit precondition lo  h i s  duty “is lhat 

the party cliargccl with that responsibility have the authority to control the activity bringing ahoul 

the iIi.jliry to cnahlc i t  to avoid or  correct an unsafe condition.” (Ihssiii v 1 OLIIS  N .  Picciano CY: 

a, 54 N Y 2 d  31 1, 317 [1981 I . )  

Thus, “[wJhci-c tlic allcgcd del‘ect or dangerous condition ariscs liom thc contraclor’s 

iiictliocls and the owner exercises no supervisory control over the operation, no liability attaches 

to the owner undcr Ihc cotiiiiion law or iindcr J ,ahor I,aw $200.” (C‘oiiics, 82 NY2d at 877. & 

__ also -7 Ross X I  NY2d at S O 5  [same for  general cu1itractoi.J; licilly v Newirecii Assocs.. 303 A112d 

214 [l”‘I)ept 20031, lv dcriicd 100 NY2d 508.) 

As w i i ~  held above as to dcfendant Sirius, thc Ansoiiia dei‘endanls makc a prima facie 

sliowing tlint tlicy did not supervise or control plaintifl’s worh at thc site. (5& Lippiiiaii l k p .  a( 

18-19.) In opposition, plaintiff fiiils to submit cviclcnce sullicient to rniqc :i triable issue of t i c [  

;is to wlictlicr clcfcnclaiits controlled tlic nicthod or mantier ~)l‘plaintift’s worh in dciiiolishing the 

mezznninc. Accordingly, tlic I A o r  Law 8 200 and negligence claims should be dismisscd as 

agai nsl all d eliidants . 

1 ndemni fi c a t ion 

Ikl‘endants Sirius and Realty also cross-move lor the elismissal o1‘Ihe Ansoiiia 

clcfcndants’ cross-claims fbr contractual indcnini ficalion agaiiist them. Sirius and Realty do no[ 

address thcse cross-claims in tlicir papers, aiid do not submit the pnrtics’ indemniticcltioii 

agreemenls. This branch of. their tnotion must accordingly be denied. 

Accordingly, i t  is lierrby ORDERE1.l that the motion ofdelkiidaiits Ansonin Associates 
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Limited Part ncrs h i p ~ S tali1 Real Est ate, Tnc., Arisoni a c‘o ti clo i i i  i ni u 111, A i i  son i a C o n101 crc i a I C orp . , 

and Ansoma C’cmmcrcial LLC is granted to the extent that plriintif’i’s claiiiis against thc111 under 

Labor Law 5 200 aiicl for common law negligence are dismissccl; and i t  is lin-thcr 

Olil)bl<ET) that plainti fl’s claim against tlic above d e h d a n t s  uiidcr Labor Law S; 24 l (6 )  

is disinisscd except to lhe extent that plriintil’l‘relies iipori lnduslrial Code $ 23-1.3(c); and it is 

[urtlier 

Ol<i>ERETl that plaiiitif’t’s cross-motion for summary judgment i h  granted to thc cctenl 

h a t  plainLi1.1. Joaqiiim lsmncl Jiamos is awardcd Judgincnt as lo liability against dcl‘ciidants 

Ansonin Associales 1,imited Partncrship, Stahl Real Cstatc, Inc., Ansonia C‘onciominium, 

Ansonia Commercial Corp., and Ansonia Commel-cia1 I .I,C on his claims uiiclcr Labor Law 

5 240( I )  niid under $ 241(6) to thc cxtciit that i t  is based oil Induslrial Code tj 23-3.3(c); a i i d  it is 

fu rt h cr 

O l < l ~ l + ~ l < l ~ l ~  that the motion ofdcfcndants Ansonia Realty, 1 , l L  and Sirius, IJ,C is 

granted to the cxtcnt that plaiiitiil‘s complaint is dismissed as against thcm, arid the C‘lcrk is 

directed to entcr judgmcnt accordingly; and it is furtlicr 

OKDERED that the remainiiig claims are severed arid sliall continue. 

‘l’liis constitutcs thc decision aiid order of the court. 

Dated: New York, Ncw York 
February 7 ,  201 1 

F I L E D  

NEW YORK 
COUNTY CLERK‘S OFFICE 
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