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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

OARY RICHARD MILLER, as Executor of the Last Will and 
Testament of ELISABETH SNDELLI, Deccasd, 

Plaintiff, 

- against - 
ARNOLD MARKOWITZ, M,D., PAUL DALECKI, M.D. 
and MEMORIAL HOSPITAL FOR CANCER & ALLIED 
DISEASES, 

Index No.: 102825108 - 
F I L E D  

FEB 24 2011 
NEW YORK 

COUNJT CLERK‘S OFFICE 

Defendants Arnold Markowitz, M.D., Paul Ddccki, M.D., and Memorial Hospital 

for Cancer and Allied Diseases (the “Hospital”) move, by order to show cause, pwsuant to C.P.L.R. 

Rule 32 12, for an order dismissing this action. On December 3,20 10, after the motion ~ r s g  marked 

fully submitted, but prior to oral argument, the parties entered into a stipulation of discontlnuanca 

as to Dr. Markowitz. For the reasons set forth below, the motion by the remaining defendants is 

denied. 

This action, sounding in medica! malpractice and lack of informed consent, arises 

out of the death of Elisabeth Sindelli approximately forty minutes after undergoing an 

esophagogastroduodcnoscopy (“EOD”) on June 5, 2007. Ms. Slndclli consulted with Dr. 

Marlcowitz, a gastroenterologist, at the Hospital on June I ,  2007, complaining of epigastric burning, 

dyspepsia, and abdominal pain. According to thu medica! records, Dr. Markowitz suspected gastritis 

or peptic ulcer disease and ordered an urgent EOD. That same day, Ms. Sindelli underwent an 

“Endoscopy NursinB Patient Asacssment.” According to the asseasment, Ms. Sindelli, 
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denied a history of hypertansion, high cholesterol, vascular disease, or any cardiac condition. She 

denicd experiencing shortness of breath while climbing stairs, chest pains, or fainting in the six 

weeks prior to the assessment. Although not noted in the assessment, Ms. Sindelli was seen by a 

cardiologist in December 2006; however, the physician ruled out ischemic heart disease and cardiac 

abnormality. 

On June 5,2007, Ms. Sindelli returned to Hospital for the EOD. She consulted with 

Dt. Dalecki, an anacsthcsiologist at the Hospital, and Mark Oreaves, M,D., a gastroenterology 

fellow. The doctors noted that shu had no history of cardiac problems. Dr. Oreaves obtained Ms. 

Sindelli’s signature on a consent form. According to Dr. Markowitz’s EBT testimony, obtain 

consent from the patient involves a “discussion of tho procedure and the rinks.” According to the 

medical records, Dr. Dalccki discussed the risk and benefits of the anesthesia, although such risks 

and benefits are not specificcd. Ha also reviewed her cardiac history. 

Prior to undergoing the EGD, Ms. Sindclli vomited in the waiting arca. Nevertheless, 

the prowdurc went forward as plannd, According to the examination before trial (“EBT’) 

testimony of Nursc Laura Ardzzonc, Ms. Sindclli was sedated with general anesthesia at 

approximately 4:08 p.m. and N w a  Ardnona Intubated har about sixty seconds later. According 

to the medical records, Dr. Markowitz commenced the EOD at 4: 1 1 p.m. and ended it at 4: 19 p.m. 

By the end of the proctdurc, Ms. Shdclli WBJ spontaneously ventilating and arousable. Nursa 

Ardzzone testified that she extubated Ms. Sindelli at “roughly 4:30 p.m.” in the optrativa room and 

promptly transported her to thu post-anthesia care unit (“PACU”). The medical records reflect that 

at 4:30 Pam., Ms. Sindclli “was transfend to the recovery morn in stable condition.” Nurse 
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Ardzzone testified that while she transfers patients fiom the operating room to the PACU, a distance 

of approximately 20 to 25 feet, it is her customary practice to place her hand over the patient’s 

% I O U ~ ~  to make sure [the patient is] exchanging air[.]” Nurse Ardzzone fivthcr maintained that Ms. 

Shdelli was exchanging air, because anything othewisc would have been noted in the recorda. 

Once in the PACU, Nurse Ardzzone attached Ms. Sindelli to monitors and noted that 

her heart rate was bradycardic (slower than normal). Ms. Sindelli also “appeared a little pale.” As 

a result, Nursc Ardzzona called “code blue” at 4:33 p.m. According to tha medical records, Ms. 

Sindelli was intubated at 4:36 p.m. Nursc TricIa Madden testified at her EBT that the medical 

records indicate that thc placement auscultation waa negative, meaning that Nurse Ardzzone could 

not hear breathing sounh. Approximately forty one (41) days d e r  her EBT, on tho errata shcct, 

Nurse Madden corrected her testimony with regard to the negative auscultation note. She writes that 

where the EBT transcript reads, “Negative placement auscultation,” it should say, “It is difficult to 

determine from the photocopy of the CPR record whether the symbol I recorded is a ‘+’ or a ‘- ’ 

Sign, but when I consider the other entries on that record [and] others in the chart, it is clcar that 

good placement of the endotracheal tube wm achieved.” Ultimately, resuscitation efforts were 

unsucccssM and Ms. Sindelli was pronounced dead at 5:OO p.m. Tho autopsy revealed that Ms. 

Sindclli had atherosclerotic cardiovascular diseasc. 

Plaintiff w m e n c c d  this action as executor of the last will and testament of Ms. 

Sindclli by filing a sunmona and verified complaint on or about February 20, 2008. Against 

Dr. Dalecki and the Hospital, plaintiff allcgea, & that defendants failed to obtain proper 

clearancc, including cardiac clearance, for general anesthesia; fdlcd to obtain Ma. Sindelli’s 
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informed consent; prematuruly uxtubated Ms. Sindelli; failed to timely “resuscitate and oxygenatu” 

Ms. Sindclli; and failed to properly monitor Ms. Sindelli during the unsucccssfbl resuscitation. 

Plaintiff further alleges against the Hospital that it f a h d  to obtain a proper medical history prior to 

the EOD. Plaintiff alleges that these departures Icd to Ms. Sindelli’s cardiac arrest and death. 

A defendant moving for summary judgment in a medical malpractice action must 

make a a showing of entitlement to judgment as a matter of law by showing “that in 

treating the plaintiff there was no departure fiom good and accepted medical practice or that any 

departure was not the proximate cause of tho injuries alleged.” h u e s  v. Nob& 73 A.D.3d 204, 

206 (1 st Dtp’t 20 10) (citations omitted). To satisfy the burden, a defendant in a medical malpractice 

action must present expert opinion testimony that is supported by the facts in the record and 

addresses the essential allegations in the bill of particulars. Id, If the movant makes a f& 

showing, the burden shifts to the party opposing the motion ”to produce evidentiary proof in 

admlzrsible form sufficient to establish the axistencc of material issues of fact which require a trial 

of the action.” -ct V 68 N.Y.2d 320, 324 (1986) (citation omitted). 

Specifically, in a medical malpractice action, a plaintiff opposing a summary judgment motion 

must demonstrate that the defendant did in fact commit malpractice 
and that the malpractice waa the proximate cause of the plaintiffs 
injuries. . , In order to meet the required burden, the plaintiff must 
submit an aflldavit from a medical doctor attesting that the defendant 
departed fiom accepted medical practice and that the departure waa 
the proximate cause of the iqjurics alleged. 

Rnnuas. 73 A.D.3d at 207 (internal citations omittad). A defendant moving for summary judgment 

on a lack of informed consent claim must demonstrate that the plaintiff was indisputably informed 

of the foraseeablc risks, benefits, and altemtives of the treatment rendered, and ”that a reasonably 
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prudent patient would not have declined to undergo the [produre] if he or she had bccn informed 

of the potential complications[. 1’’ 

&Q Public Hcalth Law § 280s-d( 1). 

v. Ye- 66 A.D.3d 642,643 (2d Dep’t 2009); 

Defendants rely on tho expert testimony of three physicians. The first affirmation 

is submitted by David Qrccnwald, M.D., who is board ccrtified in internal medicine and 

gastroenterology. Dr. Orecnwald’s opinion concerns plaintiffs claims with regard to the 

performance of the EQD by Dr, Markowitz. As nobd previously, plaintiff has discontinued the case 

against Dr. Markowitz. To the extent that claims regarding the EGD can be imputed upon the 

Hospital, the af€irmation will be briefly discussed. Dr. Oreenwald asserts that Dr. Markowitz 

properly cleared Ms. Sindelli for the EGD and that it is not within the standard of care to obtain a 

cardiology consult for a patient like Ms. Sindelli who presents without a history of cardiac problems. 

Dr. Orecnwald further maintdns that, in his review of tho medical records, Ms. Sindelli’s consent 

for the EGD was properly obtained. 

In the second flrmation, Michael Urban, M.D., a board certified anesthesiologist, 

sets forth that Ms. Sindelli’s racords rcvded a benign cardiac history and sho was therefore not at 

risk for cardiac failum. Dr. Urban M e r  asserts that Ms. Sindelli presented for the “minor surgery” 

as a healthy patient, notwithstanding her stomach issues. Therefore, therc was no need for her to 

undergo prcopcrativc testing. Dr. Urban opine3 that Ms. Sindelli was properly sedated and all the 

ancsthesia cleared her bloodstream before, and played no part in, her cardiac amst at 4:33 p.m. 

With regard to the extubation, Dr. Urban asserts that it was proper for Dr. Dalecki 
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to delegate the extubation to Nurae Ardzzona as she w89 qualified and capable to handle the 

extubation. Dr. Urban further asserts that once Ma. Slndelli was breathing spontaneously and 

became arousablc, and the last of the sedation wore off, Ms. Sindclli was ready for extubation. Dr. 

Urban maintains that Ms. Sindelli was properly extubated a 4:30 p.m. and her cardiac arrest at 4:33 

p.m. had nothing to do with hw oxygen Iuvals. He asserts that “hypoxemia sumcient to cause an 

arrcst could not have occurrtd in the brief interval between the extubation of the patient at 4:30 p.m. 

and her arrust at 4:33 porn.” Dr. Urban admits that it is not claw from the records if Ms. Sindelli was 

successfully intubated following her amst. Nevcrthelcss, he asserts that Nurse Madden’s 

clarification of EBT testimony makes it clear that the intubation was successful. Dr. Urban further 

asserts that the resuscitation efforts, which included cardiopulmonary resuscitation (“CPR”), the 

administration of various medications, and the use of a defibrillator, were appropriate. With regard 

to plaintiffs lack of informed consent claim, Dr. Urban submits that Dr. Dalccki appropriately 

advised Ms. Sindclli of the risks and benefits of general anesthesia. 

The third expert, Michael W. Cleman, M.D., who Is board certified in Internal 

medicine with a subapeciality certification In cardiovascular disease, seta forth that there is no 

evidence in Ms. Sindclli’s medical records that shc had any cardiac disease or condition. 

Dr. Clcman sets forth that the autopsy does not demonstrate any evidence of myocardial infarction 

or thrombosis. He opines that Ms. Sindelli likely died of an “unexpected, unpredictable, and 

unavoidable” cardiac mythirnia 

In opposition, plaintiff presents 8n  davit from Isaac h, M.D., a board certified 

anesthesiologist. Dr. Azar sets forth that under the standard of care, Ms. Sindclli should not have 
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been extubated until she was “wide awake and gagging on the breathing tube.” Thc medical records 

indicate that Ns. Sindelli was not wide awake at the time of extubation; rather, she was arowable. 

According to Dr. Azar, Nurse Ardzone’s EBT testimony, which Jet forth that she likely placed her 

hand over Ms. Sindelli’s mouth to assess breathing, M e r  indicates that Ms. Sindelli was not wide 

a d e .  Dr. Azar asserts that an awake patient will manifest breathing by “the coordinated 

movements of the chest and abdomen,” 80 there is no need to check for breathing in tho manner used 

by Nurse Ardzzonc. 

Dr. Azar notes that the EOD ended at 4: 19 p,m. and records reflect that, at that point, 

Ms. Sindelli was breathing spontaneously. Dr. Azar notes that Nurse Arbone  testified that sha 

had no concern that gastric acid would enter the trachea after the EOD. Thcrofom, although 

admitting that the medical records do not indicate the exact t h e  of the extubation, Dr. Azar opines 

that Nurse Arduone removed the breathha tuba at 4: 19 p.m. Dr. Azar asserts that thc extubation 

of Ms. Sindalli at 4: 19 Pam., before she WEL~ wide awaku, caused gastric juice to enter Ms. Sindelli’s 

trachea and bronchial tree, as her wprottctivc airway rtflcx’’ was not yet back. Dr. Azar asserts that 

the aspiration of the gastric juice cawed an “intensu contraction of circular involunm musclcs 

around the bronchi.” Tha contraction disrupted the flow of oxygen to the lungs and heart. Dr. Azar 

asserts that the fourtaen minutes of compromised respiration was sufficiently long enough to result 

in a substantial loas of oxygen and eventual cardiac arrest, cspecially since Ms. Sindelli’s coronary 

artery disease wm already reducing the flow of oxygen to her heart. Ultimately, Dr. Azar opines, 

the premature extubation was a deviation f‘mm the standard of care that caused Ms. Sindelli’s death. 

Dr. Azar maintains that the resuscitation efforts were inadquate. Noting that 
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“placement auscultation” was said to be negative, Dr. Azar sets forth that after thc calling code blue, 

Nurse Arctizone failed to place the braathhg tube into Ms. Sindalli’s trachta. Dr. Azar asserts that 

the f d l m  to properly intubate Ms. Sindelli after her cardiac arrcst was a deviation from the standard 

of care and contributed to Ms. Sindcllf’s death. Dr. Azar M e r  asserts that while performing CPR, 

staff at the Hospital should have tested MS. Slndelli’s blood gases in order to measure her 

electrolytes and acid-base balance. He sets forth that because “[i]t is possible that during CPR [Ms. 

Sindelli] had gross abnormalities in potassium blood level and acidity of the blood,” the CPR failed. 

Dr. Azar asserts that the failure to test the blood puts was a deviation from the standard of care and 

contributed to Ms. Sindelli’s death. 

In reply, the Hospital and Dr. Daltcki point out that plaintiff failed to address hair 

assertion that Ms. Sindalli’s consent w a ~  obtained for the procedure and the anesthesia. They also 

argue that the facts on which plaintiffs expert relies are not found in the record. 

The Hospital and Dr. Daltcki have demonstrated a a entitlement to 

summary Judgment on plaintiffs claim sounding in lack of informed consent with their cxperts’ 

testimony that Ms. Sindalli was sufficiently advised of the risks and benefits of general anthusia and 

the EOD. Since plaintiff does not contest the assertion that Ms. Sindelli’s informed consent was 

obtained, the claim sounding in lack of informed consent is dismissed. 

The Hospital and Dr. Dalccki have also demonstrated a a ft~& entitlement to 

summary judgment on plaintiffs claims sounding in medical malpractica. They have demonstratad, 

through competent expert testimony, that Ms, Sindelli’a surgical course was normal; that she w a ~  
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extubated at the appropriate dma; that the resuscitation efforts were proper; and that her dcath was 

caused by a sudden, unexpected, and unpreventablu arrythimia. Nevertheless, plaintiffs expert has 

pointed to acts of malpractice, including premature extubation, that he argues causcd Ms. Sindelli’s 

dcath. In light of the experts’ conflicting opinions, summary judgment on the claims sounding in 

medical malpractice claim must be denied, & m, 50 A.D.3d 382 (1 st 

Dtp’t 2008). Defendants’ argument in the reply conccdng the factual inferences drawn by 

plaintifl’s expert turn on the credibility of evidence and “[i]t is not the court’s function on a motion 

for summw judgment to assess credibility.” -to v. Am- ’ 90 N.Y .2d 623, 

63 1 (1 997) (citations omitted); & Frve v, Montcfiorc Med. C&, 70 A.D.3d 15,25 (1st Dep’t 

2009). Accordingly, it is hereby 

ORDERED that the branch of the motion scuking summary judgment as to the claim 

for failure to obtain informed consent is panted and the causes of action for lack of informcd 

consent is severed and dismissed as to all defendants; and it is further 

ORDERED that the branch of the motions seeking summary judgment 89 to the 

causes of action sounding in medical malpractica is denied, and the remainder of the action shall 

continue; and it is further 

ORDERED that the parties shall appcar for a pre-trial conference on April 5,201 1 

at 9:30 a.m. 

Dated: February, / I  201 1 F l L E ~ D  
FEB 24 2011 
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COUNTY CLERKS OFFICE 
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