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PHILIP L. FRIEDMAN, 

Petitioner, 
In- No.: 116899/09 

M t n  Srq, No. 002 
-against- 

JOCELYN FENYN f/k/a JOCELYN GRUNNER- 
TURNER, DECISION ANts ORDm 

Respondent. F I L E D  
MAR 03 2011 

J E m m Y  K. OING, J.: 

This proceeding is at l east  the four&f+f#m&&kY 

petitiontar tu recover attornay's fees from reapondent's formel: 

husband, Mitchell Turner ("Turner"), arising out of petitioner' B 

rebpressntation of the former husband in tha couple'b 1998 

matrimonial action. What i s  not disputed in the  former husband's 

indebtedness, which ha3 been reducesd to a judgment in the amount 

of 952,638.45, entered on March 22, 2001 (Petition, Ex. 1). Also 

not  disputed is the fac t  that the decision and order in the 

matrimonial action, entered June 28,  1999, awarded Mr. Turner 

f i f t y  percent of  respondent's in tereat  in G . E .  S&S Plan, G.E. 

Pension Plan, and a 401K ( the  "rstirament plans") (L, Ex, 3 ) .  

Furthcsr, the judgment of divorce, entered Juna 2 8 ,  1999, 

incorporated the decision snd order (a, Ex. 4 ) .  It 

specifically provide8 that: 

ORDERED and ADJUDGED that  pursuant to t h e  Order of 
November 2 0 ,  1998 and the Ordesr of A p r i l  27, 1999, t h e  
Defendant is awarded the sum of $50,741.95 as part of 
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equitabls  distribution, from the P l a i n t i f f ' a  
[respondent] Retirement Plans to the Defendant's 401K 
Plan, which sum a h a l l  be s e t  aside and paid over to 
from m i d  Plans in accordance w i t h  an appropriate 
Qualified Domestic Relatlonna Order [QDRO] to be signed, 
upon submission of sama, on notice, by Defendant or by 
an attorney an his behalf. 

Petitioner allagea t h a t  respondent no longer work3 for G . E ,  He 

also alleges that respondent "maintains the monies s h e  owes to 

the judgment debtor [Turner] in a savings account." As a 

judgment creditor, petitioner asserts that  he is entitled to 

recover from respondent Turner's in tersa t  In her G . E .  retirement 

plana, 

To begin, respondent's argument tha t  s h e  was not served with 

t h e  notice of petition and petition is unavailing. Here, t h e  

a f f i d a v i t  of service indicates personal delivery on respondent 

herself at 458 West Main Street, Amaton, Connecticut on August 7, 

2010 a t  2:27 p.m. Rather than proffering spacific d e n i a l s  of t h e  

process server's statements, respondent merely asserts t h a t  the 

petition "was improperly served and incomplete.'' As such, 

respondent's denial is insufficient t o  rebut t h e  presumption of 

propssr service supported by a properly executed affidavit of 

I 7 AD3d 4 5 9  [lSt Dept service (NYCTJ, 1998 1 Trust v R&,#,j)owiLz 

2004Jr D e - k d l e r ,  290 AD2d 4 7 6  [2nd Dept 20021). 

- 
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Respondent next argues that the petition must ba dismissed 

baaed on t h e  principles of res judicata and collateral eatoppel. 

Again, that argument is unavailing, The record demonstrates that 

in this proceeding petitioner seeks to recover Turrrex'rr ahara o f  

the G.E .  retirement plans ,  Although petitioner ha8 commenced 

multiple proceedings to satisfy his judgment against Turner ,  

those procoedings did not concern the G.E, retirement plans.  As 

such, res judicata and collateral estoppel is inapplicable. 

Petitioner's argument that respondent ha8 violated a 

restraining notice that ha served on her is unpersuasive given 

t h e  absence from the record any proof of respondent's disregard 

of a contemporaneous restraining notice. 

The question the t  remains is has there been a diatribution 

to respondent from tha G,E. retirement plana.  The judgment of 

divorce rrquirars Turner or his attorney to exacute a QDRO t o  

complete the transfer of Turner's equi table  share in respondent's 

retirement plans, Petitianlsar f a i l s  to allege that  a QDRO was 

ever executed. In t h e  absence of 8uch documentation, petitioner 

failed to demonstrate that  a distribution ha8 been made from 

respondent's retirement plans  such that petitioner would be 

entitled to seize from Turner an amount sufficient to a a t i s f y  his 

j udgmaant I 

Even if a QDRO had been executed, a c l o s r  rseding of the 

petition demonstrates that petitioner fails to allege any 

[* 4]



NEW YORK 
C Q U N ~  CLERKS OFFICE 

[* 5]



mRESnm* 
c 

Index Number : ‘l12060/2007 
ELFANT, HOWARD 

RIVER PARK 
Sequence Number : 004 
REARGUMENTI RECONSIDERATION 

VI 

[* 6]


