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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 48
—————————————————————————————— Ve e e S g e . e e

PHILIP L. FRIEDMAN,

Petitioner,
Index No.: 116899/09
-against-
Mtn Saq. No., 002
JOCELYN FENYN f/k/a JOCELYN GRUNMER-
TURNER, DECISION AND ORDER

Respondent. , F I L E D

—— A kW e T PR U S Ny gy el G W e M VR W i A e S

JEFFREY K. OING, J.: MAR 03 2011

hi i

This proceeding is at least the f°ur€%dﬂ¥$@ﬁﬁ@§ﬁﬁﬁﬁcey
petitioner to recover attorney’s fees from respondent’s former
husband, Mitchell Turner (“Turner”}, arising out of petitioner’s

representation of the former husband in the couple’s 1998

" matrimonial action. What is not disputed is the former husband’s

indebtedness, which has been reduced to a judgment in the amount
of $52,638.45, entered on March 22, 2001 (Petition, Ex. 1). Also
not disputed is the fact that the decision and order in the
matrimonial action, entered June 28, 1999, awarded Mr. Turner
fifty percent of respondent’s interest in G.E. S&$ Plan, G.E.
Pension Plan, and a 401K (the “retirement plans”) (Id., Ex. 3).
Further, the judgment of divorce, entered June 28, 1999,
incorporated the decision and order (Id., Ex. 4). It
specifically provides that:

ORDERED and ADJUDGED that pursuant to the Order of

November 20, 1998 and the Order of April 27, 1999, the
Defendant is awarded the sum of $50,741.95 as part of
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equitable distribution, from the Plaintiff’'s
[respondent) Retirement Plans to the Defendant’s 401K
Plan, which sum shall he set aside and paid over to
from said Plans in accordance with an appropriate
Qualified Domestic Relations Order [QDRO] to be signed,

upon submission of same, on notice, by Defendant or by
an attorney on his behalf.

{Id, at p. 4).
Petitioner alleges that respondent no longer works for G.E. He
also alleges that respondent “maintains the monies she owes to
the judgment debtor [Turner] in a savings account.” As a
judgment creditor, petitioner asserts that he is entitled to
recover from respondent Turner’s interest in her G.E. retirement
plans.
Discussion

To begin, respondent’s argument that she was not served with
the notice of petition and petition is unavailing. Here, the
affidavit of service indicates personal delivery on respondent
herself at 458 West Main Street, Amston, Connecticut on August 7,
2010 at 2:27 p.m. Rather than proffering specific denials of the
process server’s statements, respondent merely asserts that the
petition “was improperly served and incomplete.” As such,
respondent’s denial is insufficient to rebut the presumption of
proper service supported by a properly executed affidavit of
service (NYCTL 1998-1 Trust v Rabinowitz, 7 AD3d 459 [1°* Dept
2004); De La Barrer v Handler, 290 AD2d 476 (2™ Dept 2002]).
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Respondent next argues that the petition must be dismissed
based on the principles of res judicata and collateral estoppel.
Again, that argument is unavailing. The record demonstrates that
in this proceeding petitioner seeks to recover Turner’s share of
the G.E. retirement plans. Although petitioner has commenced
multiple proceedings to satisfy his judgment against Turner,
those proceedings did not concern the G.E. retirement plans. As
such, res judicata and collateral estoppel is inapplicable.

Petitioner’s argument that respondent has violated a
restraining notice that he served on her is unpersuasive given
the absence from the record any proof of respondent’s disregard
of a contemporaneous restraining notice.

The question that remains is has there been a distribution
to respondent from the G.E. retirement plans. The judgment of
divorce requires Turner or his attorney to execute a QDRO to
complete the transfer of Turner’s equitable share in respondent’s
retirement plans. Petitioner falls to allege that a QDRO was
aver executed. In the absence of such documentation, petitioner
failed to demonstrate that a distribution has been made from
respondent’s retirement plans such that petitioner would be
entitled to seize from Turner an amount sufficient to satisfy his
jJudgment ,

Even if a QDRO had been executed, a close reading of the

petition demonstrates that petitioner fails to allege any
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distribution. Indeed, petitionet merely dlleges that regpondent
is ng longer a G.H. employeg. HE& does not allege that there has.
bheen a distribution from the G.E. retirement plang, but :me'r;,e,.ly_
states, upon information and belipf, Ehat respondent “maintains
the monies she owes to the judgment debtor in a sdvings decount”,
Petitioner would have this Court perform a leap of faith to find
that the savings account contains such retirement funds.
Although understanding and aware of petitioner’s frustrations to
recover on a debt owed to him as an attorney, I, heverthelbss,
decline the invitation.

Rccordingly, it is

QRDERED thét respondent’s cross—motion to dismiss is
granted, and the petition is hereby dismissed.

ORUERED that the Clexk is directed to enter judgment
geaordingly.

This memorandum opinion cénstitutes the decision and

judgment of the Court,
Dated: Eyt(fc i: | l_ EE [)

MAR 03 200

HoN. JEFFREY K, OING, J,5.C.

NEW YORK
COUNTY CLERKS OFFICE
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