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SCANNED ON 3191201 1 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

c”’ 
PART k) 

DRLCKNT. 

Index Number: 40188312010 

GOKHLERNER, LEONID INDEX NO. vs 

MOTION DATE RHEA, JOHN B. 
Sequence Number : 001 

ARTICLE 78 
MOTION SEQ. NO. 

/ 
MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits - 

Cross-Motion: 1-J Yes u N 
Upon the foregoing papers, it is ordered that th 

I 

J. s. c. c p-: 
/ I , :  ’ 

Dated: 

N O N - h L  DISPOSITION 

r.1 REFERENCE 

Check one: ‘ - 1. FINAL DISPOSITION 

Check if appropriate: 1 1 DO NOT POST 

u SUBMIT ORDER/JUDG. SETTLE ORDER /JUDG. 
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Motioii 13ate: 1/18/10 
Moliori Scq. N o , :  002 
Calendar No. : 53  

For pelilioiicr: 
.luciitli Goldincr, Esq. 
liobcrt Desir, JJsq. 
Legill Aid Socicty 

Ncw Yoi-k, NY 10038 
199 Wntcr Stl-ccl, 3rd Floor 

2 12-577-3332 

..,-.I ...l .,. , . .. , . , . . ..., 1...*.. . #or w a p o d c n t s :  . , . , 
Sonya M. Kaloynnides 
NY(:I-IA 
250 Brondway, 9"' Floor 
New Y oi-k, NY 10007 
2 12-776-5201) 

Hy notice of nmeiided pctition dated October 1 , 20 10, pctitioner sccks, pursuant to CPI  , I<  

7803, ;in order dir-ccting respondcnts io process his housing package ;is complete as of Ilccembcr 

Jaxiuary 20 IO forward. licspondenls oppose. 

I .  FACTS 

'1'11~ New York C'ity J Iousing Autliority (NYC'I IA) w i s  crcntccj by I l~c state legislature to 

ndminiskr Section X llic Ilniled Slates 1 lousing Act of 1937, build and opcrate low-incomc 

apartiiienls ii i  New Y orli City, and provide rcnt suhsidies to lower-incomc families to cnahle 

dated Oct. 26, 201 1 [Atis, I > .  An applicaiit for Scclioii 8 lmusing assjstancc may usc a voucher 
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pass tlic I iQS impcction but p s s d  a second iiis1xc"lion on  Dcccmbcr 3 I ,  2009, four clays 1~ef01.c 

NYCI-Ih's dciidliiie l h  linal iipprov;il lbr rentals. ( I d ) ,  I iowcvcr, NYCIHA's staff was unahlc to 

co111plcte h c  i~pplic:1tioli by .Ianll;1ry 4, 201 O, and consecl~~nt ly  clid not : i p p ~ i v c  the aptlrtI11cllt. 

(Ais.). In an c-imil to pc~i~ioncr 's  counsel datcd M;irch 23, 201 0, NYC'I 1A advised that i t  could 

not coiiiplctc ;i h a l  rcvicw by thc cjcnclline, arid had to tcrmiiiate pcti tioucr's voucher. ( I d ,  Exl-1. 

11). Petilioncr W;IS placcd c)ii tlic waiting list, :mid NYC.?I 1A :issure's that hc will bc colltuclcd 

when its obtains addition:il iiiiiding aiid can issue new vouchers. (Id). 

1 I. CON TEN' I ' I ON S 

Petitioner argucs that NYCHA's failurc lo proccss his vouclicr by Ihc deadline was 

ar1)itrx-y ancl capricious, as was its failure to explain why it had riot approved his tenancy. (Pct.). 

Iicsporideiit dcnics that its dccision was ar-hiirirry or cay-icious, tlint it is in compliance with 

lkderal 13w and rcgiilatioiis, that pctitioner 113s not establisbcd ;i legal right to the did sought, 

a i d  that Iic fails to statc C ; I I I S ~  of action. (Ans. j. 

111. ANALYSJS 

.ludiciul rcvicw o1'r-m administrative agency's dccision is limitccl to whcthcr h e  dccision 

"was made in violation ollawful prc'ccdure, was allectccl by ;an crror of law or WAS arbitrary and 

capricious cn :in nbusc oC discrctinn, including abuse of cliscretioii as io the mensure or iiiodc o l  

penalty or cliscipline iiiiposcd." (CPLR tj 7803 [3]). In reviewing a11 administrative t ig~i icy ' s  

detcniiiiia~ion as to whcihcr it is arbitrary and capricious, tlic test is whethcr thc deter-mination "is 

wjtliout sound basis i i i  reasoii aiid is gciicrally lakcn without regard to  the facts." (Milter. c,fPcll 

17. I k J .  o j ' E h : .  ofIJnioi.1 Frcc Sclrool Dist. No. 1 qf'Tovws ( ? f . , ~ ~ ~ ~ i ~ . , ~ - ~ { ~ 7 1 1 ~  & i 2 / l i ~ i i i r n . ~ ) ~ i ~ i ~ ~ ,  

Wi~sf~.nhc8slcr I h i i i ( i 1 ,  34 NY2d 332, 33 1 [ 19741; E. J Y  Toiiipkiii,v ( ' ( I . ,  Iiir. 1'. ,Sfi.itc [Jizil). q f ' N w  
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V O ~ ~ W  that h d  110t l ~ t . 1 1  npproved I k c m l ? c r  3 1 , 7009. ‘The court hcld that NYC:HA had 

x t c d  arhitr;irily and capriciously to the estciit that of its clccisioii that tllc petitioncr’s rcntal 

application w i s  incmipletc, thcreby lcadiiig to “a string of clccisions” 1-csulting i n  the vouclier’s 

crince1l:ltioii. AI though the court acknowledgcd N.YC.’I IA’s authority not lo proc 

111a1 wcre coniplele by 1)ccembcr 2009, it nonethclcss I-ciiiandcd the inattcr bccause its c1ccisjc)ii 

WiIS bascd oii h l s c  information. (201 0 Slip Op 32193[1J] /-Sup et, New Y(ork Coulily 20101). 

I Icrc, by coiitrasl, NYCIIA’s decision as to pctitioiicr’s :ipplica(ioii was not l~nsctl ;I fdse 

conclusioii but only on its decision not to process any application not approved by r>t.cemher 3 1 , 

2009 l>ccallse of lack of funds. 

Wlijlc petitioncr does not challeiigc NYCl IA’s dccision to deny all v o u c h  applicalions, 

tic maintains t1i:it his application was not trcated fairly and cqu;illy. Howevcr, by not accepting 

petitioner’s application and by placing him 011 a waiting list, NYCI-IA is treating pclitioner 11s it 

treats otlicr applicmls, It is a decision bascd on NYCI-{A’s lack of availablc funds, rcgretlably 

hut equally applicd io applicants, cvcri iliosc who linvc tiincly submittcd the ncccssary 

paperwork. ‘I’hcre is im evidence tlial NYCI IA deniccl petitioncr’s qplicalion for my otl~cl- 

rea soil, ;ti1 d 11 o i rid i cat i o  11 t ha 1 NY C I TA iiit c 11 ti o 11;i 11 y dc I a y ed pet i t i oiicr ’ s a 13 1-7 li ca t i o t i  c r  t rea 1 ed 

him in ;I nimiicr incoiisistcnt with that of otlicr applica.nts whose pxkagcs wcre submitted iicx 

tllc cnd oi‘2009. (,Scc Pulonziiio, 201 0 N Y  Slip Ol:, 32194[U] [no evidcnce that pctilioiier’s 

npplicatioii \vas clcli bcrately delayed; 110 cvideiice thal denial was pretcstual]). 

For all of tlicse ~ ~ E L S O I I X ,  petitioner has not cstablishcd Ilia1 N Y  C I1A acted arbitrarily o r  

c q - r i  ci 011 s 1 y i i i  deny in g 1 i i x a pp 1 i c at i o 11. 
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