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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 55

MARY C. GILL, Index No. 109283/2010

Plaintiff,
DECISION & ORDER
-against-

CONSOLIDATED EDISON COMPANY OF NEW

YORK, INC., S3 TUNNEL CONSTRUCTORS,
INC., and HALLEN CONSTRUCTION, INC.,
And DANELLA CONSTRUCTION COMPANY OF

NY, INC.,

Defendants.
______________________________________ X
CONSOLIDATED EDISON COMPANY OF NEW

Third-Party Plaintiff,

~against- MAR 17 2011

DANELLA CONSTRUCTION COMPANY OF NY, NEW YORK
NG, COUNTY CLERK'S OFFICE

Third-Party Defendant.
______________________________________ X

BOLOMON, J.:

Plaintiff Mary C. Gill (Gill) sues the defendants for
injuries suffered when a safety barricade at a construction site
tell on top of her. Though discovery is not complete, Defendant
§3 Tunnel Constructors JV (a Joint Venture) s/h/a S3 Tunnel
Constructors, Inc. (S3) moves for summary judgment dismissing the
complaint and all cross claims as agalnst it on the grouné that
it did not work at, and has no connection to, the accident
location, and for costs and attorneys’ fees under CPLR 8303-a.

On December 11, 2009, Gill was walking on First Avenue,




[* 3]

near East 72™ Street, in Manhattan, when she was struck by an
“orange and white saw-horse barricade” that had been blown over
by strong wind (Complaint, 9 14; Gill Deposition, p. 16-17).
Defendant Consolidated Edison Company of New York, Inc.
(Con EA) hired 83 to construct the Second Avenue Subway Tunnel.
according to Con Ed’'s third-party complaint, it hired Danella

Construction Company of NY, Inc. (Danella) to perform work “in

and about First Avenue, near 72" Street, Manhattan” (Third Party
Complaint, 9 4).

33 argues that it did not perform any work on First
Avenue and 72% Street, and did not use orange and white sawhorse
barricades on its construction sites on Second Avenue. In
support, it submits the affidavit of its Project Manager, Alaeden
Jlelaty (Jlelaty), who states that: S3 was hired to work on the
Second Avenue tunnel; $3 did not work anywhere near First Avenue;
S3 uses interlocking metal safety barriers, painted yellow; all
work done at 72™ Street and Second Avenue at the time of the
incident was located below the roadway surface and all areas were
fenced in by chain link (Jlelaty affidavit, attached to Motion,
Ex. 2).

In opposition, Gill supplies her own affidavit, stating
that she was hit by an orange and white saw~horse barricaae, and
two witness affidavits. The first witness stated that he

vobserved an elderly lady laying on her back in the crosswalk
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with a barricade on top of her. The barricade was an orangea &
white colored saw-horse type like the ones by. Con Edison. The
barricade had been in the intersection around a work spot”
(Farell affidavit, attached to Opposition, Ex. B). The second
witnesg stated that he saw “[Gill] had been hit by a barricade
which had been blown over from a work spot in the intersection
I think that the barricade had been blown over from the

middle of the intersection where it had been placed by a work
area” (Lisboa affidavit, attached to Opposition, Ex. B).

A party who has not performed or is not responsible for
any construction work at an accident site owes no duty to a
plaintiff injured at that site (Kenney v. City of New York, 30
AD3d 261 [1* Dept., 2006]). Jlelaty’'s affidavit, and its
attendant exhibit, establishes that 53 worked on Second Avenue,
not Firgt Avenue. Gill‘s submissions reinforce that she was
injured by an object located at a work site on First Avenue.
Moreover, Con Ed alleges that Danella was the entity responsible
for the First Avenue work. Accordingly, 83 owed no duty to Gill,
and cannot be negligent for her injury as a matter of law, and
the cause of action against it must be dismissed.

83 also argues that the action against it was frivolous
and sanctions should be éwarded because pre-action discovery
showed that S3 was not a proper party and there was no reasonable

basis to sue. Gill argues that this suit against S3 is not
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frivolous because she learned through a FOIL reguest that S3 had
NYC DOT permits to “open the sidewalk at 72™ Street between 1%
and 2™ Avenue” (Opposition, Ex. A), and reasonably believed that
they may have been the party responsible for the under-secured
barricade. Such information is a reasonable basis for suit, and
Gill’'s commencement of suit against S3 was not frivolous.

Accordingly, it hereby is

CRDERED that the branch of defendant S3's motion
seeking attorneys’ fees under CPLR B8303-a is denied; and it
further is

ORDERED that the branch of defendant S3's motion for
summary judgment is granted and the complaint is severed and
dismissed as against it, and the Clerk of the Court is directed
to enter judgment accordingly with costs and disbursements as

taxed.
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