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SUL'REME COURT Ok' THE STATE OF NEW YORK 
N R W  YOliK C O U N ' T Y :  IAS PART 55 

In the  Matter of t h e  Application of 

JOSE R E Y E S ,  

-. 

I N D E X  NO. 113355/2010 

Pet it i oner  , 
-3 D E C I ' ' I Q F J ,  ORDER and 
J I J DGM E N.r -. 

For a Judgment under Article 78  of 
'The C i v i l  P r - d c t i c c  Law and Rules, 

- a g a i n s t .  - 

NEW YrSnFC C I ' Y Y  I I m L - r H  A N D  H O S P I T A T , ~  
CO9P. and RELLEVUE IIOSE'ITAL 

UNFILED JUDGMENT 
This judgment has not been entered by the County Clerk 
and notice of entry cannot be served basad hereon. To 

Responden t s  . obtain ontry, counsel or aulliorizod representative must 
appear in person at the Judgment Clerks Desk (Room 
141 6). .- - .  - -- -. 

JP-NE S. !;OL'JMON, J. : 

In this C P L R  a r l . i c l e  7 8  proceeding, p r o  se pct;i.r.ioncr 

Jose Keyes ( P e t i t i o n e r ) ,  ;1 former probationary n u r s i n g  a i d e  a t  

Bellevue H o s p i t a l  (Bellevue) , seeks  j u d i c i a l  rev iew of a 

r l e t e r n i n a l i o n  t e r r n i n a t - i n g  his employment by respondents New York 

City Heal th  and 1Iospi ta ls  Corporation (HHC) on t h e  ground t h a t  

the dec i s ion  was arbitrary and c a p r i c i o u s  arid betrause his 

assiyned T,abor R e l a t i o n  Specialist ac ted  in bad faith. Th(2 

d e f e n d a n t s  cIoss-movc t.0 dismiss t h e  p e l i t i o n .  

BACKGROUND 

In January 1981, P e t i t j . o n e r  began w o r k i n g  for Be3 levuc 

as a d ie t : a ry  a i d e .  In 2000, he was ass igned  to t h e  Central 

in an  u n s u p e r v i s e d  n i g h t - s h i f t .  position (from 11 P . M .  to ' / : 3 0  

A.M.) until J u l y  9, 2010. Employees i n  Petitiones's titlc are 
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e n t i t l e d  to d f o u r  st .ep d i s c i p l i n a r y  process. 

conferencc .i s the  first: step in the proccss .  

employees arc n o t  a f f o r d e d  t . h i s  process and may be t c rm- ina ted  Tor 

a n y  reason, excc.plv. bad Taith. 

A S t e p  1A 

Probationary 

ln early 2008, as a r e s u l t  of v i o l a t i o n s  nf I-he 

discip1. i  nary r e g u l a t i o n s  of HHC, and n u t w i t h s t - a n d i n q  his y e a r s  of 

employment, F e t . i t i o n e r  was placed on p r o b a t . i o n .  On September S ,  

2098,  

inspect and remove b r o k e n  surgical ins t .rurnents, c a u s i n g  d e l a y  i n  

patient care, failure to follow protocol), and despite h i s  

probationary s t a t u s ,  

J a n u a r y  20, 2009 ( P e t i t i o { ) ,  Ex. C). 

P ' e t i t j  o n e r  and IIHC n e g o t i a t e d  a d e a l ,  

P e t i r i o n e r '  s p r o b a t i o n a r y  s l . a tu s  was i nc reased  i n  exchange  for 

Pet.< tioner's s i g n i n g  of FI "Waiver of  Employee R i g h t s "  (Waiver ,  

a t t a c h e d  to P e t - i t i o n ,  Lx. D), and a r e s i -gna t - ion  l e t t e r  (attached 

t o  P e i - i t i o n ,  Ex. B), w h i c h  was held by HHC f -or  the d u r a t i o n  of 

h i s  probation. 

P e t i t i u n e r  agair-1 was charged wi th miscortduct ( f a i l i n q  to 

an " i n f o r m a l  S t e p  1A (;onfcrence" was hcld on 

P r i o r  to t h e  c o n f e r e n c e ,  t h e  

wher-e the duration o€ 

T h e  waiver  i n c r e a s e d  the d u r a t i o n  of P e t i . t i o n e r '  s 

p r o b a t i o n  for t w o  year:: (ending J a n u a r y  20, 2011). 1t spec i f i ed  

t -ha t  if ar!y f u r t h e r  charyes of misconduct  were brought against 

P e t i t i o r l e r  di.iring his probat- i  on, he w o u l d  rece ive  a S t e p  ll" 

c o n F ~ r e r 1 c c ,  hut all appeal riqhts w o u l d  be waivcd, and if the 

h e a r i n g  o f f i c e r  determined t h a t  misconduc t  occiirred, t.he 
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resignation l e t t e r  would be implemented  ( P e t i t i o n ,  Ex. u) . Tile 

J a n u a r y  23, 2009 h e a r i n y  deci.siot-1 echoes the lanyc~age in the 

wai vcr ,  and speci. f i c a  l l y  states: "All appea l  r igh t .5  are waived 

toward  any € f u t u r e  Labor Relations Decision" ( p e t i t i o n ,  Ex. C) , 

At 5 : 3 0  A.M. on March 17, 2010, Pet - i - t ioner ' s  

s u p e r v i s o r ,  M.r. Acosta, made a su rp r i se  v i s i  tr to I J e t i t i o n e r ' s  

w o r k  s i t -e ;  a s  a result, P e t i t i o n e r  was char.-ged w i t h  two counts of 

nj%conduct. On April 5 ,  2010, a SLep 1H conference  was h e l d  

( P c l . . i t i o n ,  Ex. A). 'The evidence adduced was t . h a t  Petitioner had 

noi. bcen at h i s  post, hi.s w o r k  was i.ncompl.etc, and h i s  "cc)mputer 

pi-odui:t ivir:y" r e p o r t  showed that he been at his computer o n l y  

between 11:26 P . M .  and 1:53 A . M .  In response, P e t i t - i o n e r  a r g u e d  

that he had changed  a s s ignmen t s  w i t h  a co -worke r ,  

t h e  bathroom at the time of the i n s p e c t i o n .  

and he was in 

On #.June 14, 2010, r e j e c t i n g  P e t i t i o n e r ' s  argumcri ts ,  t h e  

h e a r i n y  o f t i c e r  i s s u e d  h i s  d e r i s i o n ,  s t a t j . n g  that P e t i t i o n e r  

" f a i l e d  to perform his assiynment and also was away from his 

assiynmert-1. as admi t ted  w i t . h o u t  a u t h o r -  i z a t i o n ,  and  was c a u g h t .  

The rnisconiluct in this case lis a clear v i o l a t i o n  of 

[ P e t i t i o n e r ' s ]  w a i v e r  arid agreement s igned  and  dated J a n u a r y  211, 

2009" (2010 S t r p  lh Decision, at-tached to P e t i t i o n ,  Ex. A, at 2 ) .  

As a resul t - . ,  the charges were sustained, Petitioner's resignation 

l e t t e r  was i m p l e m e n t e d ,  and h e  was terminated.  
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DISCUSSION 

HHC a r g u e s  that the c o u r t  l a c k s  sub jec t  matter 

j u r - i - s d i c t i o n  over  t-he p c t i t l o n ,  t h a t .  the pct . l  tivn is t ime-barred,  

and t h a t  it f a i l s  to s t3 t .e  a cause of ac t io r i .  111 a l s o  s e e k s  

costs, disbursements and fees. T h e s e  a r g u m e n t s  are u n p e x - s u a s i v e .  

HHC const-rues the p e t . i t i u n  as a challenye Lo 

Petit-ioner‘s resignation l e t t e r .  That: i s  n o t  the case. 

chal I ~ : i y i a  to t h e  LJune 14 Step 11-1 d e t e r m j r l a t i o n  that he was g u i l t y  

o f  employee misconduct .  T h l i s  c o u r t  has j u r i  s d i c t i o n  to hzar  s u c h  

a p e t r i t i o n .  Next, thc petition 1.s n o t  t - i r n e  harr-cc3-it was b r o u g h t  

it w i t h i r l  four nionl:hs of t h e  determination. Moreove]:, as a p u b l i c  

bcnefit corpor-a t ior l  r ep resen ted  by Corporat i  on Counsel of the 

C i t y  of New Y o r k ,  tlHC may not o b t a i n  costs and fees  from 

P e t i t i o n e r .  These bases f o r  dismissal verge on the frivolous. 

HHC‘s a r y u m m i .  t h a t  t h e  decision was n o t  arbitrary or capy. ic iuus  

bccausc Lhe h e a r i n g  officer acted r a t i o n a l l y  goes to the merits 

oE the p e t i t i o n  and is addressed below. 

It is a 

Ttle P e t i t i o n  must. be denicd because the admin i.strstt.ive 

d e c i s i o n  is r a t i o n a l l y  based. P e t i t i  u r i e r  argues k.hat he did n o t  

v i o l a t e  a n y  rcgulation, and so did not corrimit mi . sconduc t .  The 

hearing o f f i c e r  addressed the t .es t i rnony of bot~h sides’ witnessev 

a n d  descri.bcs how h e  came to h i s  d e c i s i o n .  At the conference, 

Petitioner a rgued  t . ha t  his \ \  abscnc:e from post:.” was simp1 y bad 

t iming- - in  t h a t  he was o n l y  ir t h e  bathroom fox il few momcnts, 

a n d  wag otherwise presen t .  The h e a r i n g  off-j.cer- did nc>t bel ieve 

this, nor did he accept P e t - i t i o n e r ‘  s o t h e r  a r g u m e n t s .  Moreover,  
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to the exten t  t h a t  t h i s  court m i g h t  differ w i t h  I .he hearinq 

o f f i c c r ' s  d e t e r m i n a t i o n ,  "a court .  may n o t  o v e r t u r n  an a g e n c y '  5 

decision merely because it would have reachcd cu r i t r a ry  

ronclvsion" (Srr.7 7 i van C o u n t y  JTar.riess R a c i n g  Assoc. .  v .  Glasser ,  30 

NY3d 269, 278 [1972]). 

F i n a l l y ,  p e t i t i o n e r ' s  complaint about the conducr: of 

respondents in connection w i . t h  the resolution of the e a r l i e r  

d i s c i p l i n a r y  process 1s time-barred. 

Accordinqly, it hereby is 

OR[3b;KLU t h a t  the cross motion is clenjetrl.; and it f u r t h e r  

is 

ORDEKLD and  A D J U D G E D  t h a t  the p e t i t i o n  is d e n i e d  and 

t h e  p r o c e e d i n g  is dismissed. 

ENTER: 

UNFILED JUDGMENT 
This judgment h a s  not been entered by the County Clerk 
and notice of entry cannot be served based hereon. To 
obtain entry, counsel or authorized representative must 
appear in person at the Judgment Clerk's Desk ( R m  
1416). 
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