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SHORT FORM ORDER

SUPREME COURT - STATE OF NEW YORK - NASSAU COUNTY
Prescnt:

HON. ANTHONV L. PARGA

Justice

-------------------------------------------------------------

NEAL PLATOVSKY, an infant, by his parent
and natura) guardian, SHERI PLA TOVSKY

PART 8

Plaintiff,
INDE)( NO. 6461/06

-against-
XXX'

MOTION DATE: 1/20/1 J
SEQUENCE NO. 002 004THE CITY OF LONG BEACH , PLA YWORLD

SYSTEMS, INC., NATIONAL WASTE
TECHNOLOGIES, INC. and ESERAC
REALTY CORP.

Defendants.

-------------------------------------------------------------

Notice of Motion , A ft.", & Exs.... """ 

.......... ...... .................................... ................ .

Notice of Cross-Motion , A ffs. & Exs....... ....... ........ 

................... """ ................ .....

Affirmation in Opposition & Exs......... 

........ ........... ........ ..................... ..................

Reply A ffirn1 ati on. .... ....... ....... "'" 

............... .......... ............................. ""'" '" "'" ......

Iy Affirmati on...................................... ............................................................ .

Upon the J()regoing papers. the motion by defendant Playworld Systems
, Inc. and the

cross-motion by defendant City of Long Beach for summary judgment are granted. The motion

movant.

by defendanlEserac Realty Corp. 
Ic)r summary judgment (Seq. (3) has been withdrawn by 

the

The jc)lImving f lcts are taken from pleadings and submitted papers and do not constitute

findings ofhlct by this (' ourt.

The within action arises from a cJaim of personal injuries allegedly sustained by the infant

plain/ifC Neal Platovsky, then aged three and a halL as a result of a f
lll from a playground slide

118 ()()4 It M' 1101i' j P'lrk I on Beach New York. It is alleged that the in(on ' pn k, 

, , (

' b 

. - 

to" 
led ' J dis )laced II'actllc of the right distal radius and right ulna. among otherp all SllS" ,

i nj 11 rie
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PlayworJd Systcms. Inc. (hcreinafter "
PlayworJd") is the manufacturer of the '

jet slidefrom which the plaintilT f( 11. The slide in question was sold by Playworld to its distributor in
1993 , who in turn sold it to the City of Long Beach. In 

pJaintiJJs response to Playworld'
interrogatories. plaintiffs allege only that the slide was inappropriate for the age group utilizing

the playground
. i. , was unsafe , etc. for use by children five (5) years old and under

, as the slideopenings wcre too large Jor such children, thereby creating a danger to them, and that thc

defendant PJayworld Jailed to inJ()1m the co-detl ndants and/or the plaintiff that the slide was to
be utilized only by ehildrcn aged five years and 

oJder. Plaintiff does not allege that the sl 
ide wasunsafe , defective , hazardous . improper. or dangerous , that the product was not of merchantable

quality, that the slide was defectively dcsigned. defectively manufactured. defectively installed

defectively inspected, defectively tested
, defectively serviced , defectively repaired, defectively

distributed , defectively sold or dcJectivcly purchased
, or that there ,;v'as a breach of warranty,

Plaintiffs allege that the defendants failed warn and 
inJ()rm the plaintifts that the slide should not

be used by children aged five and under because the slide openings wcre too Jarge 
fe)r suchchildren and that the (' ity of Long Beach failed to separate the slide at issue Ih)m other

playground equipmcnt based upon age restrictions.

fhe deposition testimonies submitted by the movants indicate that the inlant plaintiff 
Jellfrom the top of the slide. benwe sitting to slide down. Neither the infant plaintifTs 

lather nor hisgrandtather, who were both present at the playground, saw the plaintiff fall. The 
inl~U1t plaintin:who was only 3 and /' ycars old at the time of the accident

, lour year old at his 
SOUl) hearing,and eight years old at his deposition , testified at first that another chiJd pushed him off the slide.

then that he tripped at the top of the slide and tell through the opening to slide "
between

the... blue pole and the orange sjide,
" The infant plaintiff's mother testified tbat her son had used

the sJide at issue over 400 times on other occasions bd(Jrc the accident without a problem. She

also testified that the inJ;lIt plainti ff told her that he tripped prior to Jailing.

Defendants Playworld and the City of Long Beach have moved for summary judgment.

In support of their arguments. defendant Playworld submits the deposition transcript of Daryl

Rmich, a witness un behal I' ue Playworld, f'v1r. Rarich has been employed as a compliance

" "

1991 His dutics include reviewing Playworld products to bcJ1all !;.CJ' at Play \\ OJ Slll c "

., 

' I " Consumer Product Sakty Commission ("CPSC") guidelines , AmericanC(1iT lI , WI 1 \ 
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Society j()r Testing and Materials ("
AST' ) standards , as welJ as Canadian and European

standards. He is a certified salety inspector. Mr. 
Rarich testitied that the jet slide at issue is

intended lor chi Idren 2 to 12 years old and was designed and tested in 
accordance with the

recommendations in thc CPSC guidelines. specificalJy scction 9,
1 pertaining to "Slides" and

section 7 , periaining to " General Hazards," Mr. Rarich testified that thcre were no complaints
reccived by Playworld regarding the jet slide prior to April 18

, 2004. In addition. a prototype of
the slide was made and tested by PJayworld using weights in accordance with ASTM 

1487, A
general hazards test was also conducted in the same manner as described in the handbook using

gauges and head probes. The probes were used to ensure that a two-
year old child , in the

minimum percenti Ie. could not go through the openings 
on the jet slide. The probes did not 

through the openings, and the slide passed the test. Based upon the tests
, the slide was deemed

appropriate for children ages 2 to 12. Delcndants Playworld and the City of Long 
Beach argue

that the plaintiff cannot establish negligence against them as the pleadings rely on the theory that

delcndants ' Jailed to warn that the slide was not appropriate lor use by children under the age of

5. T'here is no evidence in the record that the inlBnt 
plaintiff's was entrapped in any portion of

the sJide.

Plaintiff' s expert , Steve Bernheim , a professional sports and recreation consultant
, drahed

an unaffrmed report, dated August 2 , 2005 , wherein he stated that the city of Long Beach was in
violation of Section 4.3 of the CPSC regarding " Age Separation of Equipment" because it did nol
have a sign posted that the playground was jc)r ehildren aged 5-

/2, TIe further stated that the

slide was too high h)r children aged 2-5 and that the slide violated Section 7.5 of the CPSC
entitled " Entrapment." 'fhe report was later amended by letter 

dated January 10 2005 , to omitthe allegations of entrapmenl and to add that the runoff was not far enough, even though there is

no evidence that the infant plaintiff was injured coming down the slide. Mr. Bel1heim also

claimed that the slide was too high, although there is no indication that Mr. Bernheim measured

the slide at the time of his inS )eetion. nor do his initiaJ re orts indicate the heioht or anv
reference to any guideline \vhieh states a maximum height.

In opposition to Playworld' s motion and the City of Long Beach'
s cross-motion.

plaintiffs submit an affidavit executed by plaintiffs expert
, Mr. Bernheim , on December 23

2010 , which states that the height of the subject slide was 70"
. which Mr. Bernheim attests

[* 3]



exceeds the standards of the CPSC for ehiJdrcn 2 to 5 years of age. Mr. Bernheim also states 
that

the openings on the side of the slide were 4 inches on one side and live and a half inches on the

other side , exceeding the guidelines of the ASTM. Accordingly. Mr. Bernheim attests that the

slide created a danger G)J children under five. Mr. Bernheim s affdavit, and his reports noted

above , however, fail to cite to a specific section of the CPSC guideline which allegedly sets forth

the maximul1J heights of slides I )J' children aged 2 to 5. In addition , there is nothing within the

guidelines submitted by the plaintiff." which evidence a maximum height requirement. Further

with respect to the openings on the sides of the slide, Mr. Bernheim s affidavit also J~lils to

identify the maximum size of the opening which is approved by the 
ASl'M. The ASTM

guidelincs submitted by plaintiff do not provide a maximum size J )J the opening, but instead

mandate the use of head and torso probes to determine whether an opening is the appropriate size

to prcvent head entrapment. Mr. Bernheim faiJs to state that he used any probe to test these

openings. ()n thc other hand , defendant Playworld' s witness , Daryl Rarich, testificd that he did
utilizc the hcad and torso probes to tcst the jet slide template and that the slide passed the tests.

Defendant Playworld contends that Mr. Bcrnhcim rclied upon a section dcsigned to guard

against a child' s hcad bccoming entrapped in a part of the slidc, but Jailed t()lIow thc specified

procedures to properly test the cquipment. Furthcr, dcfcndants note that all parties concur that no

part of the infant plaintiff was eaught in any part of the equipmcnt.

In addition, defendant City of Long Beach' s Assistant Superintendent of Recrcation

Robcrt H. Sondergaarv , tcstified at his deposition that he had not received any eomplaints about

the slide prior to the pJaintiff' s accident and that the slide was inspected daily, but no defects

were J )Und at any time prior to plaintiff' s accident.

Defendant Playworld has demonstrated its prima tilcie entitlement to judgment as a

matter of lav,,;. 'fhe plaintiff s allegation that the jet sJide was inappropriate f(Jr children under
five years of age due to risks associated with entrapment fails because entrapment was not a

proximate causc of plaintiff'
s injuries. (.S'ec. Donuk v, Sears and Roehuck and C'

o, , 52 A.
456 59 N.Y.S,2d 701 (2d Lkpt. 2(08)). Further, plaintiff's claim that the slide openings and
height oCthc slide were not appropriate for children under the age 

offlve is unsupported by the
evidencc submitted bef()re this Court. Playworld' s witness , Mr. Rarich. specjfically testificd that
a prototype of the jet slide was tested in accordance with the guidelincs of the CPSC and 

ASI'M
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and ',,'as 1'01lnel to be appropriate J()r children aged two to twelve years, 
The evidence bcfc))e thiscourt demonstrates that the slide at issue was appropriate 

Jc)J children aged two to live years of
age. Accordingly, plaintifr" s only' claim against the dctcndants

, that tbey I~Jiled to 'varn that theslide should not be utilized by children aged live and under because the slide openings 
v"erc too

large 1 )r such chiJdren. cannot be sustained.

The affidavit of plaintiffs expert, submitted in 
opposition. t:1ils to demonstrate that thc

slide violated the guidelines of the CPSC and ASTMwith respect to the slide openings and the

height of I/le slide for children aged 
1\\10 to live. Further. there is no evidence that the slide was

detective" contained a manufacturing /law
. or required a warning against its use by children

lIndeI' Jive. Additionally, there is no evidence thut delcndant Playworld instalJcd the playground
equiprnent or had any notice of a defect. I,

astly, thc alleged violations of the CPSC do not
mandate an :J\vard on behalf of the 

plainliJfas the guidClines are not mandatory or Illeant to bc
exclusive standards I )J' playground safety. (See

Pinzol1 v, Ci (?(JVeH' York. 197 AD.2d 6RO602 N. Y. 2d 909 (2d Dept. 1993): 
Herson SJ' osset ('en/till School District 286 AD.2d 668.

730 N, 2d 132 (2d Dept. 20(1): 
Troiani v, JiVhite Plains Ci(vSchool District 64 A.D. 3d 701(2d DepL 20(9)).

As there is no evidence that the jet slidc that the plaintiff 
le1l from \Vas intended f

children over live only. thcrc can be no finding of negligence on the part of the City of Long

Beach for fililing to separate this equipment 1/'
011 other equipment deemed appropriate 

1'01'children under five years. There is no evidence in the record that the ('
ity of Long Beach kne\v

or should have known that thc slide in question was not appropriate for the age 

groul) using theplayground or that the fiJilure 
10 separate the slide at issue ii-om other 

playground equipmenl \1v'
,lSa proximate cause of the plaintiff's accident. A municipality is under a duty 

to maintain its parkand playgroundbcilities in a 
reasonably safc condition. 

(/\/icholson 

\" 

Board ofEducatiol1 oj
fI o/,;\lel1' YOl'k 36 N. 2d 798 , 330 N, 2d 651 (1975): ,\\'1011 v . TOlFI1 oj'Brookhaven. 32AD, 3cJ 1012 , R21 N, Y, 2d 265 (2d Depl. 20(6)). The City of 

Long Beach' s witness , Mr.Sondergaarv testified that the C' ity of Long Beach inspeeted the playground and slide at issuc
daily and that they were never determined to bein a defective condition prior to 

plaintiJfsaccident. JI) addition , the City of Long Beach never received any eomplaints about the sJide prior

to the plaintiffs accident.
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Defendants Playworld and the City of Long Beach have demonstrated their entitlement to

summaryjudgmem on the issue of liability as a matter of 
law and the plaintiff has lili/ed to raisea Iriable issue of fact to defeat the plima 

t.cie showing by the defendants. Tbe pro""nent of a
summary judgmcnt motion "

must make a prima l:acie showing of entitlcmcnt to j 
udgmcnt as am a Iter 0 f law. tendeling su ffieient evidence 

10 demonstrate the absence of any material i 
ssoes offact. .. (A ivarcz v. Prospect Hasp. 68 N. Y.2d 320 (Ct. of App. 1986)). Once the mo 

van I hasdemonslrated a prima 'aeie sbowing of eatitlement to judgment, the horden shifts to the palty

opposing the motion to produce evidentiary proof in admissihle fonh soHieienl to estahlish the

exi stenee nf material issues 
of a fact which reg 

uire a trial of the action. 

(Zaekc rman v
CiD' Nnv York 49 N. Y.2d 557 (CL of App. 1980)).

Accordingly. the motion by defcndant Playworld and the cross-motion by delendanl the

C:ity of Long Beach for summary judgment are 
grantcd.

Dated: Marcb 7
. 2011 

Anthony L. Parg ,
.I. c. 'J

ENTJ:RED
MAR 11 2011

NASSAU COUNTY
COUNTY CLERK' S OFFIC!
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