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In  the bill oi'p;ii.ticulars. plaintif'l'alleges that his iii,jtiries \\ere causcd 12) h i s  esposiii-c and  
co  11 t ;ic l\\i t h ;ic i d- bnseil chcm i cal s and/or o tlier chemicals and/or fiimcs. 1'1 aiii t i 1'1' liirthcr :I I I cgcs that lie 
sustai n~tl the l O l l o u  ing iiijuries: air\vaj, inflamniation. pain in his middle back. coughing. hlood tiiigcd 
s p i t  t m ~ .  chronic chemical conjunctivitis, irritated and burning eycs. a gro\vtJi ~ i n d ~ . r  his le11 lo\\cr e jdid.  
dry eycs~~ndromc.  buriiing sensation f'wm the throat to the ears. and nerve damagc to both hands. 
Plainti 17also alleges that lie "is 11ow highly susceptible to all kinds of' irritants." 111 the second f't~rther 
supj~leiicntal bill o~part ic t i lars .  dated February 12. 201 0, plaintif'i'alleges that lie :;ulYers liom rcacti\.c 
air\vaq. I!~sfiinctioii S ~ I I C ~ ~ O I I I C  ;IS a result oi'the exposure on h'ovcinber 9. 2005. 

1 he dcll.iiiIaiit no\\ mo\ cs to reargue and reiien the prior motion. 
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In  support of the motion. defendant submits, rutera olliu. the pleadings, the bill of particulars. the 
supplemeiital bill of particulars, the second suppleiiiental bill of particulars, the plaintiffs deposition 
testimony. ;1 cop! of the prior orckr. and the affidavit of I-Ioward M. Sandler, M.D. 

Plaintiff testified in his deposition that the abovc-mentioned cleaning solutions uere regularl~~ 
changed b~ defendant on a monthly basis. He believed that all of the units had jus1 been servlced on the 
clay oi’the incident. Defendant’s employce driver would take the c h m s  out to the deli1Tel-y truck and 
bring i n  a lie\\ drtiiii Plaintiff stated that he had not witnessed the deliveries, which have iisually taken 
place at tinies \\hen class is iiot in session. PlaintXf stated that his injury occurred at approxiiiiately 2:OO 
p 111. on November 9, 2005. He placed auto parts into the soap and water solution and immediately 
noticed the tips of his fingers were tingling and starting to burn. Then he noticed a strong smell. His 
eyes aiid throat also started burning and he felt chest congestion aiid began coughing. He iinniediately 
ran to the sink and began rinsing his arms, face and eyes. He recalled wearing safety glasses, but 
inasmuch as he was using what he thought was warm soapy water, he did not use rubber gloves. He 
uent to Stony Brook University Medical Center emergency room for treatment. However, the starf there 
could not treat his exposure because they did not have a material data safety sheet Ihat identified the 
chemical. ‘To this day, his finger tips and his face are very sensitive to changes in heat and cold. In 
certain situations, his nasal passages, eye lids and chest burn as they did on the date of the incident. 

Dr Sandler avers that he is duly licensed to practice medicine in the State of Maryland and that 
his specialty is occupational and environmental medicine. The Court accepts this expert’s statement 
inasmuch as it i t a s  submitted in affidavit form (CPLR 21 06). Dr. Sandlcr opines that he conducted X I  

indepciideiit inedical examination on Octobcr 14. 2008. Dr. Sancller opines that a1 though plaintiff did 
iiot use the specific term “multiple chemical sensitivity” or “MCS,” the type of plaintiffs complaints. 
the continuing naturc of liis symptoms, rcported reactions to myriad incidents and plaintiff-s allegation 
in thc bill cifpartictilars that lie suffers from ;t “high susceptibility lo all kinds ofirritants“ all are 
consistent with the unrecognixd entity referred to as MCS. 

MC‘S is the hqIx3thcsis that cxposure to all types of’cheniicals can produce a flittire “scnsitivitJ ’* 

to clicniicds. ! h o d s ,  and c~c11 clectroniagiictic fields. I IC statcs that MC‘S is not a generally ncceptccl 

pI‘iiiitiI‘I-\ b.susceptibiIity to  a11 LiiicIs o f  irritants” cannot bc sliouii to  be catisally r1:IatccI to  the alleged 
ho\ embci- 0, 2005 incident \\ hicli forms the basis of this la\\ suit. 

mcdlcal Clll l t!  and ha4 not becn shown to be a chcmlcally related health outcomc. I Ic flll-thcr states that 
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Dept 20091; Clziirzqi Liii v Wong, 46 AD3d 735 ,  849 NYS2d 84 [2d Dept 20071). Defendant asserts 
that new facts have arisen fi-om plaintiffs deposition which demoiistrate that he !vas not diagnosed 
ivith RADS prior to the time of the original motion for partial summary judgment. Inasmuch as the 
Court granted additional discovery in the prior order, renewal is granted. 

Upon renevlial. defendant’s motion for summary judgineiit dismissing the complaint is denied. 
Counsel for defendant affirms that upon conducting plaintiffs further deposition regarding his lieti 
allegation that lie suffers from reactive airway dysfunction syndrome (“RADS”), that plaintiff denied 
receiving treatment for any respiratory problems. I17 support, defeiidant submits. inter uII‘u, a new 
affidavit by Dr. Saiidler and plaintiffs deposition. 

In lieu of a recent medical examination, Dr. Sandler avers that plaintiff’s alleged incident. 
ensuing clinical complaints, diagnosis and treatment, and evaluation do not meet tlie criteria necessary to 
establish tlie diagnosis of RADS related to the November 9, 2005 chemical event. He states that there 
was no qualifying exposure. He refers to the Stony Brook Hospital emergency room record and notes 
that there uwe no respiratory complaints or any onset of asthmatic syiiiptoins within 24 hours of the 
evcnt. In addition, two pulmonary function tests from February and May 2007 showed normal 
pulmonary function. Dr. Sandler relies upon the examination he conducted on December 10, 2008, and 
opines that plaintiffs history of gastro-esophageal reflux disease and sinusitis are causing his symptoms. 

Plaintiff testified at his deposition on August 10, 20 10. that lie had iiot becii diagnosed with 
astliiiia or bronchitis. and that lie utiderweiit pulmonary function tests. In general, plaiiitifr did iiot recall 
what treatment was provided to him for tlie subject chemical exposure. ‘l‘he Court notes. however, that 
plaintiff is not qualified to render niedical opinions, and fiiids that his testimony is not probative on the 
issue regarding wliether lie was diagnosed with RADS (.we, Arnistroiig v JVdfc., 133 AD2d 957. 530 
NYS2d 466 [3d I k p t  19871). 

I1ef;tntlant Iins demonstrated, p / ~ m ~ ~ f r l c i e ,  its entitlenient to jiidgnient ;is a niattcr of law that 
plaintif’f’clid not suffer from RADS (,tee, Zrrckermcrn it New York. \z /pm) I n  opposition. plaintil’l’ 
\ubmits siioin reports bq Carl B. Friedman, h4.D.. John Folaii, M.D.. I,. Coccliiarella, M.11.. and Sidney 
Xlartin, M.11 Dr. I‘rieclman states i n  ;I report dated December 18, 2009. that plaintifl’,sufi-rccI l7om mild 
r c a c t ~ ~  e a i rn ‘ i j  clyslirnction SJ ndromc. I IC opines that plaintiff’s exposure on Novcmbcr 9, 2005 i n n )  

ha\ c bcen the initiating inhalation esposure that caused his a ~ r u  ay Inflanimation resulting in RAIIS, 
\\ hich is ~11]3porIed by pulmonary function testing. Dr Coccliiarella stalcs i n  her ~iffirmeil icpoi t ilcltecl 

Februarq 17. 20 I O ,  that shc has treated plaintiff since his cxposure at w o r k  on No\  embcr 9. 2005. for 
respirator) \knrl\-related problems including a chronic cough, most likel> due to RADS. as wcll as  
pl iuyig i t i s  and \ awmotor  rhinitis. Dr .  Fohn states in his af’finnatioii dated February 19. 20 10, that 1ic 
has trcatcd plaiiififf s recui-rent allergic t> pe reactions sincc his initial tolic c\:pos~ii.e 011 Uovcn~ber 9, 
2005.  I I C  tliagnoscd plaintiff as having sustained RADS. I n  addition. Sidney Martin. M D., in  his 
al‘firnintion clatcd 1;cbruary 1 7. 20 10. stated that lie trented plaintiff suhsequcnt to his inlulalron ‘mcl 
~nges~ioii  of’a toxic cI1em1caI on N o ~ ~ i n b e r  9- 2005. Ilc observed plaintiff suffer subwiiicnt recuircnt 
allergic t! pe reactions when es j~oscd to certain contaminants in the a i l  sincc his incidcnt I l r .  Martin has 
treated plaintiff [‘or these symptoni,s ~i hich. he states, arc causally related to the initial to\ic euposurc 
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Ne opines plai~it iff~s SJ niptoms are properly diagnosed as some form or manifestation of  the coliclition 
known LIS reactive a i m  ay dyshnction syndrome. 

I’herefore, 111 view of the foregoing, issues ol‘ credibility esist M hich cannot be detennined on d 

motioii for summary juclgnient (Cuinbs v Freeport. 139 AD2d 688.  527 NYS2d 443 [2d Dcpt,,1988], 
S.J. Cqielin Associates, Iiic. v Globe Mfg. Curp., 34 NY2d,,438, 357 NYS2d 478 [1974]: 5 Zdferino I.’ 

Sf(rte F(iriii Auto. Ins. Co., 133 AD21 432. 506 NY 

PIA!? as  Dated: 

- FINAL DISPOSITION X N O N - F I N A L  DISPOSITION 
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