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SHORT FORM ORDER
SUPREME COURT -NEW YORK STATE-NASSAU COUNTY

PRESENT:
HON. ANTHONY L. PARGA

JUSTICE

----------------------------------------------------------------

)( P Aft lr 8
FtYDEFt lrFtUCK FtNlrAL INC. d/b/a
FtYDEFt lrFtANSPOFtlr A nON SEFtVICES

Plaintiff INDE)( NO. 13620/1 0

-against- MOlrION DAlrE: 1/19/10
2/17/10

SEQUENCE NO. 01

FtODI AUlrOMOlrVE HOLDING COFtP.

Defendant.

----- --------- ------- ------------------------- ---------------- )(

Order to Show Cause, Affs. & Exs(Seq. Ol)"''''''''..............................................
Affirmation in Opposition(Seq. O 1)........................... .......................... ........... 

......

Fteply Affirmation(Seq. O 1 ).......................... ..... 

............ .......... .......................... ....

Order to Show Cause, Affs. & E (Seq.02).........................................................
Objection to Plaintiff s Order(Seq.02)..... ............... .................. ......... ..................
Notice of Motion, Affs. & Exs(Seq .03 )............. ........ ................ ............ ....... .......
Affidavit in Opposition(Seq .03)................ ...... .............................. .......................
Memorandum of Law(Seq .03)................. ...................... .......................................
Order to Show Cause, Affs. & E (Seq.04)..........................................................
Affirmation in Opposition(Seq .04 

)...................................................... .................

Fteply Affidavit(Seq. 04)""""""""""""""""""""""""""""""............................

Upon the foregoing papers, defendant's Order to Show Cause requesting an order
directing plaintiff to re-register the truck leased to defendant and provide defendant with the

renewed registration is denied as moot, as the registration has been renewed and turned over to
defendant. Plaintiffs Order to Show Cause prohibiting the use of vehicle number 452778 by the
defendant is denied. Plaintiff s motion for summar judgment on its cause of action for replevin
is denied. Defendant's Order to Show Cause for an order finding plaintiff in contempt of this

Court' s orders and awarding damages to defendant on account of said contempt is denied.
It is further ordered that the Orders of this Court granting injunctive relief

, signed by the
undersigned, dated December 23 2010, Januar 6 2011 , and Januar 25 2011 , shall remain in
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pending the outcome of this litigation.

It is fuer ordered that the defendant Rodi Automotive Holding Corp. 

shal maintauinsurce on the subject vehicle, in accordce with the tenns of the lease, tbrugb the outcome
of this litigation.

The fOllowing facts are 
taen ITom pleadngs and 

submitted papers and do not constimtefindings of fact by 
this Court.

This is an action for breh of contract, account stated, unjust enrchment, replevinconversion, and attorneys fees for defendant's aIIeged failure to make timely lease payments for a
truck owned by plaintiff and leased to defendant.

On September I , 1993 , plaintiff and defendant entered into a lrruck Lease and Service
Agreement (hereinafter referred to as the "

Lease ). Pursuant to the Lease, defendant leased twoFtyder trucks from plaintiff which were used by defendant for its business. 

lrhe vehicles werereplaced over the Course of the years. 
On or about November 21 2005, defendant receiveddelivery of two twenty-six foot box trucks known as 

FtlrFt Unit No. 452777 (hereinafter "
lrruck777" and 452778 (hereinafter '

Truck 778"
Defendant submits an affidavit executed by its president

, David Blumberg, in which Mr.Blumberg attests that on or around January 2010
, he downsized his business and decided toexercise the option under the Lease to return one of the two vehicles. 

Section l1A of the leaseprovides that " ( e 
Jither pary may terminate the lease of any Vehicle 

prior to expiration of its termon any anniversar date of its Date of Delivery indicated on 
the Schedule A by giving the otherpart at least 60 days prior written notice....

" Mr. Blumberg contends that he contacted plaintiffon Janua 22 , 2010 to inquire about the process of 
surdering one of the two vehicles early,and Ryder informed him that the early termination charges for the 

retu oflrruck 777 would be$15 900 as of Febru 8
2010. According to Mr. Blumberg, Ryder also sent 

corrspoudence byfax that stated that Ryder would attempt to redeploy the vehicle
, essentiaIly to help mitigate theearly termination fees. Mr. Blumberg attests that on or about June 15

2010, lrruck 777 wasvoluntarly returned early to Ryder.

On July 19, 2010, plaintiff commenced the within action by the 
fiing of a summons andcomplaint. Mr. Blumberg contends that all required amounts have been paid and that the 

returnof Truck 777 was expressly permitted under the Lease. In addition
, Mr. Blumberg attests that the

defendant has continued to make all of the payments required under the lease and same have

been accepted by plaintiff. Additionally, Mr. Blumberg attests, and submits the Novemb r 4
2010 invoice for lrruck 778 documenting, that there is a credit of $7 225.68 on defendant s

t D fendant believes that said credit was due to the redeployment 
oflrruck :77 by Ftyder.

accouu 

:ndant cites to section 4 of the Lease, contaned within Scheduled A, wich reads
h V h' de listed on this Schedule A shall constitute a separate and mdependentftJhe lease 01 eac e I 

. h lrLSA lrruck Lease andb' t to the terms and conditions contamed m: (1) t eleas agr:ement sU

amendments to the lrLSA; (iii) this Schedule A; and (iv) any otherServIce L"greemen ,
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written agreement between Ftyder and you regarding this Vehiclc "

ddI onal

.. - 

), loa sectIon
,tates II there IS any onfl ict between the tenns 

of this Schedule A and any other 
tens of the

TLSA, the tenns of thIS Scheduled A will apply.
" Accordngly, defendant contends 

that the
Lese for the surndere vehicle (Truck 777) was 

ternated and the Lease for the retaned trck(Truck 778) continued. Defendant 
furter contends that there was no brech of the remaininglease for lrruck 778.

Plaintiff contends that defendant is in breach of the Lease
, as the Lease requireddefendant to make certain payments which the defendant failed to make when due. 

Plaintiffcontends that by letter dated May 19
, 2010, plaintiff gave notice to defendant of its default of the

Lease. Said letter advised defendant that it was in default 
of the Lease, pursuant to section 11 Cas the amount of $1 0 616. 0 1 payable under the Lease for the period of March 4

, 2010 throughMay 5 2010 was outstanding and overdue. lrhe letter further advised that the default must 
cured within seven days of the letter or plaintiff would pursue the remedies under the lease.
Plaintiff further contends that by letter dated May 27

, 2010, plaintiff advised defendant that itfailed to cure the default and that plaintiff was terminating the Lease and demanding that

defendant purchase the leased vehicles for the "
Schedule A Value" ($80 258.49 for the twovehicles) plus taxes. Plaintiff submits an affidavit from its Collection Manager

, Kevin P.Sauntry, attesting to the above facts. Mr. Sauntry also attests that the true value oflrruck 778 is

$14 314.00 based upon a Ryder Vehicle Sales Proceeds quote. Mr. Saundry also attests that
plaintiff is the title owner of lrruck 778 , which is not contested by defendant.

Plaintiffs contend that paragraph 15C of the Lease states that "
(iJf you fail to cure a

default as required by Paragraph 15A, Ryder may terminate this Agreement as to any or all of the
Vehicles. Once Ryder terminates this Agreement

, Ryder may require you to purchase any or all
of the terminated Vehicles by sending you a demand....

You agree to purchase all of those
terminated Vehicles designated by Ftyder within 10 days of the date of Ftyder

s demand...." lrhe
Court notes, however, that the Lease (including Schedule A) submitted before this Court does not
contain said paragraph, although paragraph 11 C contains similar terms. Plaintiff contends that
prior to the date of the commencement of the within action, plaintiff demanded the return and/or
repossession of the vehicle, but that defendant has failed to retur lrruck 778. Plaintiff does not
contest defendant's assertion that all payments are now current for lrruck 778 , but argue
pursuant to the termination letter dated May 27, 2010 , the Lease was terminated and plamtIffIs
entitled to the return of Truck 778. 

lrhe evidence submitted by plaintiff, including the two affdavIts executed by Kevm P

S t nnexed to plaintiffs motion for summary judgment and Order to Show Cause, are sIlentaun 

th . defendant defaulted iu payment for both Truk 777 and Truk 778 ftm Marhas to we er '
d nce submitted by plaintiff, including the affidavIts executed bythrough May 2010. The eVl, e 

defendant's account for lrruck 778 is paid in full atre also sIlent as to weKevm P. aun ry, a , 
I t or unpaid prior to payment in full. lrhe eVIdencethe present time and If any payments were a e
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submitted by plaintiff is also silent as to whether the notice of default
, dated May 19, 2010, andthe letter regarding the termination of the Lease, dated May 27 2010, pertained to the Lease of

lrruck 777 and/or lrruck 778. Furthermore, the Lease termination letter dated May 27, 2010 did
not demand return oflrruck 778 , it instead demanded payment for the value of both vehicles
lrruck 777 and Truck 778. As the Lease Schedule A states that "

(tJhe lease of each Vehicle listed
on this Schedule A shall constitute a separate and independent lease agreement" and that upon

conflict, the terms of Schedule A shall apply, there is a question of fact as to whether the Lease
was terminated as to lrruck 778 and whether there was a default in payment for lrruck 778.

Accordingly, plaintiff has not made a prima facie showing of entitlement to 
summar judgment.

In an application for replevin, the issue is which pary has the superior possessory right to
the chattels. (Honeywell Information Systems, Inc. v. Demographic Systems, Inc. 396 F. Supp
273 (SDNY 1975)). lrhe plaintiff has not demonstrated that it is entitled to possession by 

virtue
of the facts set forth herein, that it is likely to succeed on the merits, that lrruck 778 is being
wrongfully held by the defendant

, or that the defendant has no defenses to the claim. (See CPLFt
gg7101 and 7102). In an action for replevin, the plaintiff has the burden to demonstrate a
superior possessory interest in the chattel, and the court is vested with broad "discretion to
determine whether replevin relief is appropriate and also the proper status for the parties pending

the final outcome of the action to prevent mistaken and unfair deprivation of propert.
(Morning Glory Media v, Enright 100 Misc.2d 872, 420 N.Y.S.2d 176 (Sup. Ct. Monroe Cty.
1979)). lrhe movant must establish the probabilty of success on the merits and such application
may be defeated by a showing of a good faith defense to the movant'

s claim (East Side Car
Wash, Inc, v. KR. K Capitol, Inc. 102 AD.2d 157 476 N. S.2d 837 (pt Dept. 1984); ColonialFord, Inc. v. Ford Motor Co. 1991 WL 224358 (WDNY)). In the instant matter

, the plaintiffhas not met its burden, and even assuming that the plaintiff had met its burden
, the defendant hasa demonstrated a good faith defense to the plaintiff s claim of a superior possessory right to

lrruck 778.

In addition, there is no evidence before this Court that the truck at issue is unique or that
it is probably that the truck wiI become unavailable or 

substatially impaired in value if notseized. Further, this Court' s order of January 5 2011 prohibits the defendant from "transferring,
sellng, assigning, pledging, or any other disposition or subjection of said vehicle to a security
lien or interest" and same shall remains in effect through the outcome of the litigation.

lrhe proponent of a summary judgment motion "
must make a prima facie showing of

entitlement to judgment as a matter of law, tendering suffcient evidence to demonstrate the
absence of any material issues of fact." 

(Alvarez v, Prospect Hasp. 68 N.Y.2d 320 (Ct. of App.1986)). Once the movant has demonstrated a prima facie showing of entitlement to judgment

the burden shifts to the par opposing the motion to produce evidentiar proof in admissible
form suffcient to establish the existence of material issues of a fact 

which require a trial of the
action. (Zuckerman v. City of New York, 49 N.Y.2d 557 (Ct. of App. 1980)).
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Furer, defendant' s application for sum judgment, puruat to CPLR * 3212(b),contained within its opposition papers is denied. While the 
Cour has the authority, puruat CPLR 32 I 2(b), to search the 

reord and award sumar judgment to a nonmoving 
pary withrespet to an issue tht Was the suhject of the motion before the cour

, an award sumarjudgment to the defendant is not appropriate here. (CPLR *3212(b); See

Pope v. Solety ondQuolity Plus, Inc. 74 A.D.3d 1040, 903 N. S.2d 124 (2d Dept. 2010)). Questions 
of fact existwith respect to the allegations of defendant's defuult under the 

Leas and the alleged tenninationof the leae by plaintiff as well as the 
ambiguity of the provisions of the leae pertning todefault and termination, which preclude the granting of summary jUdgment to defendant.

With respect to plaintiff s Order to Show Cause prohibiting the use of vehicle number
452778 by the defendant, plaintiffs application is denied. As noted above

, plaintiff has failed todemonstte thougb adssible evidence that defendat defaulted on the Lee pertning tolrruck 778 or that the lease pertaining to lrruck 778 was properly terminated. Schedule A 

of theleas specificaly states that "each Vehicle listed on this Schedule A 
shal constitute a separateand independent lease agreement

" and there is not sufficient evidence before this court to
determine whether defendant breached the terms of the lease as it pertained to lrruck 778.

Lastly, Defendant' s Order to Show Cause for an order finding plaintiff in contempt due to
its failur to comply with the order of this Cour date Dembe 23, 2010 and Januar 6 201 Iand awarding damages to defendant on account of said contempt is denied. In opposition to

defendant' s motion, plaintiff has suhmitt an afdavit frm its Service Manager, Frak Clarkin which Mr. Clark attests that on 
Januar 21 2011 , the plaintiff took possession of the vehicle toservice same and register same. Mr. Clark attests that the vehicle was 

retured to defendant'spossession on January 28 2011 and that any delay in its 
retur was due to the weather slowing itsreceipt of the broken lift gate switch. An application to punish a 

pary for contempt, and whetherto allow a part to purge itself of contempt
, is within the sound discretion of the court. 

(See
Matter o.fStorm 28 AD.2d 290 284 N. 2d 755 (1 st Dept. 1967)). The Court notes that the
the plaintiff has now complied with the orders dated December 23

2010, Janua
,r 6

2011 , and25 2011 as the vehicle has been registered and returned to the posseSSIOn of the
anua

. '

ff' defendant. Accordingly, the defendant's motion for an order findmg the plamt! 
m con emp

and awarding damages accordingly, is denied. 
The parties shall appear for a Preliminar Conference on April 11 2011 , at 9:30 AM. m

t Par DCM" Nassau County Supreme Court, to schedulethe Differentiated Case Managemen 
din s Plaintiff shall serve a copy of this order upon the DCM Caseall dIscovery proe g. C ' th. fifteen (I 5) days of the date of thsCoordinator of the Nassau County Supreme ou WI m

Order.

Dated: March 9, 2011

ENTERE
MAR 15 2011

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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Cc: ForcheII, Curo, Deegan, Schwartz. Miner333 Earle Ovington Blvd.
, Suite 1010Uniondale

Ny 11553
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11. Bernstein
P.A

- ..

. - O\.ean A venue
BroOklYJJ

, NY 11230

Michael 
1. Bernstein

, P.1688 Meridian 

venue, Suite 418Miami Beach PL 33139
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