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PI ainti€f, Index No. 105558/08 

-against- DECISION/ORDEK 

’1’1 IE CI‘l’Y OF NEW YORK DEPARTMENT OF 
TRANSPORTATION, 

Defendant. 

Recitation, as required by CPLR 22 19(a), of the papcrs considered in the review or  this motion 
for : 

Papers Numbered 

Notice of Motion and Affidavits Anncxed .................................... 
Notice of Cross Motion and Answering Affidavits.. ..................... 
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2 Replying Affidavits.. .................................................................... 
Exhibits ...................................................................................... 3 

I 

.- 

Plaintiff comnienccd the instant action to recover back wages allegedly owed to him by 

The New York City Department of Transportation (“DOT”). DOT now moves for summary 

judgment dismissing plaintiffs Complaint on the grounds of res judicata and that plaintiff was 

no longer in “service” during the time for which he seeks back wages. For the reasons set forth 

below, the DOT’S motion is grantcd solely to the extent of dismissing any claiin for back wagcs 

bcyond thc datc of August 4,2005. 

’Ihc relevant facts are as follows. Plaintiff is a fonncr Highway Repairer employed by the 

DOT. Plaintiff was sclccted for layof‘l‘from the position of Highway Rcpairer in May 2003. On 

- 
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October 18, 2004, plaintiff commcnced an action in the United States District Court for the 

Southern District of New York against the DOT alleging race discriininatioii in connection with 

the May 2003 layoff. On or about August 4,2007, that action was discontinued due to a 

settleinelit stipulation between plaintiff and the DO’T, with the DOT agrccing to pay plaintiff the 

sum of $240,000.00 which encompasscd back wages for the period from May 17,2003 to August 

4,2005. In consideration of the payincnt of the settlement amount, plaintiff executed a Gencral 

Release releasing and discharging thc DOT from any and all claims which were or could have 

bcen alleged by him from the beginning of the world through and including the date of August 4, 

2007. The General Kclease carved out an exception, however, providing that “[nlothing herein 

contained shall be deemed to waive any rights or entitlements to which [plaintiff] might be 

entitled for a Back Wage Claim as defined in Paragraph l(b) of the Stipulation and Order of 

Settlement of Discontiiiuance executed by the parties simultaneously herewith.” Paragaph 1 (b) 

of thc Stipulation and Order provides the lollowing: 

Notwithstanding the general naturc of this Release, the partics agree 
that this Kclcase shall not affect nor waive any claims of plaintifl, 
DUNEL CADELY, to any monies to which he might otherwise be 
cntitled as a Back Wage Claim pursuant to an agreement reached 
between Local 376 and the NEW YORK C I l Y  DEPARTMENT OF 
TRANSPORTATION pursuant to which Highway Repairers 
employed by the NEW Y O N  CITY DEPARTMENT OF 
TRANSPORTATION were to rcceive retroactive rnonics based upon 
the new hourly rate of pay for Highway Rcpairers from July 1,2002. 
Nothing herein contained shall be deemed an admission by the 
DEPARTMENT OF TRANSPORTA‘I‘ION lhat plaintiff, DUNRL 
CADEI,Y, is entitled to any monies or any additional monies arising 
out of said agreemcnt, but the execution of this Release shall not, in 
any way, limit D UNEL CADELY’s entitlement thereundcr. 

On April 12, 2007, plaintiffs formcr labor union and the City of Ncw York entered into a 

2 

[* 3]



final Consent Determination. The Consent Determination provided that certain employees of the 

City of New York serving in the title of Highway Repairer could receive a retroactive pay 

increase. SpeciGcally, the Conscnt Determination stated that 

i) The foregoing basic rates of wages and supplemental benefits 
are due and payable to each and every employee of thc City of 
Ncw York, et al., scrving in the above-refcrenccd titles 
[Highway Rcpairers] beginning as of the effective date oi'the 
complaint iiled hcrcin [July 1,2002], and shall bc applicable 
to all employces ofthe City ofNew York, et al., serving in the 
above-referenced titlcs [Highway Repairers] who are 
represented by the Complainant. 

Pursuant to this agrccmcnt, plaintiff was paid the sum of $1 3,458.46 reprcscnting a retroactive 

pay increase for the period July I ,  2002 through June 30,2003. 

Subsequently, on June 4, 2008, plaintiff requested that his ibrmer labor union bring a 

grievance on his behalf for additional back wages to which plaintiff alleged hc was entitled for 

work as a Highway Repairer after June 30,2003. On June 6,2008, counsel for plaintiffs former 

labor union respondcd to plaintiffs request by declining to file a grievaiicc on his behalf, stating 

that plaintiff was not cntitlcd to any additional back wages for time beyond his last datc of 

service as a Highway Repairer, which, according to plaintiffs former labor union, was May 17, 

2003. PlainliiXlhen brought the instant action against the DOT, alleging that the DOT owes hiin 

monies pursuant to the retroactive pay raise stemming from the April 12,2007 Consent 

Dctcrmiiiation, for the period of time from July 1,2003 until June 19, 2007. 

On a motion for summary judgment, the movant bcars the burden of presenting sufficient 

evidence to demonstrate the absencc of any material issucs of fact. See Alvarez v. Prospect 

Hosp., 6s N.Y.2d 320, 324 (1986). Summary judgment should not be granted whcrc tlicre is any 
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doubt as to the existence of a material issuc of fact, See Zuckerman v. City oJ’NL’w York, 49 

N.Y.2d 557, 562 (1 980). Once the movant establishes a prima facie right to judgment as a matter 

of law, the burden shifts to the party opposing the motion to “produce evidentiary proof in 

admissible forin sufficient to require a trial of material questions of fact on which he rests his 

claim.” Id. 

In the present case, DOT is not entitled to summary judgment to the extcnt of dismissing 

any claim for hack wages beyond the date of August 4,2005 as there is a disputcd issue of fact as 

to whethcr plaintiff was in “service,” as required by the Consent Determination, during the pcriod 

of time for which he received back wages from the DOT (May 17,2003 through August 4, 

2005). Plaintiff is entitled to recover the retroactive pay increase pursuant to the Consent 

Determination for the period from May 17,2003 through August 4,2005 if he was in L‘scrvice’’ 

during this period. Because the DOT has not established as a matter of law that plaintiff was not 

in “service” during the period for which he received a back wage award, its motion must bc 

denied. 

Finally, the DOT argues that plaintiffs Complaint should be dismissed “on the ground 

that this action is barred, under the terms set forth in the General Release, by the doctrine of Res 

Judicata.” However, that argument is without merit. As stated more fully above, the General 

Release specifically carved out an entitlement to the plaintiff to bring an action for back wages, 

and thus, any argument based upon the doctrine of res judicata is not applicable here. DOT’S 

motion for summary judgment is therefore nied. This constitutes the decision and order of the A 
court. 
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