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Edward Johann, Third House Nature Center, 
Concerned Citizens of the Montauk, Inc. and 
Rogcr Felt. 
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- ag ai n s t - 

The Town of East Hampton, William Wilkinson, 
Theresa Quigley, Julia Prince, Dominick Stanzione 
and Pete: Hammerle, in their official capacities as 
members of the East Hampton Town Board and 
East Hamplon Town Department of Parks and 
Recreation ;is an interested party, 

Respondents. 
~~ ~ 

Clerk of the Court 

Motion Sequence No.: 002; M0T.D 
Motion Date: 12/14/10 
Submitted: 12/22/10 

Index No.: 36910/2010 

Attorney for Plaintiff: 

James S. Henry, Esq. 
P.O. Box 2668 
Sag Harbor, NY 11963 

Attorney for Defendants: 

Daniel L. Adams, Esq. 
159 Pantigo Road 
East Hainpton, NY 11937 

Attorney for Respondents 
Town of East Hampton, William 
Wilkinson, Theresa Quiglev, Julia 
Prince. Dominick Stanzione and Peter 
Hammerle the East Hampton Town 
Board and the East Hampton Town 
Department of Parks and Recreation: 

MacLachIan SL Eagan LLP 
241 Puntigo Road 
East Hampton, NY 11937 

Upon the following papers numbered 1 to 55  read upon this motion to dismiss: Notice of 
Motion uid supporting papers, 1 - 14; Answering Affidavits and supporting papers. 15 - ,211 
Replying Afficla\rits and supporting papers, 32 - 23; Other, Sur-Reply 24 - 25, Notice of Petition and 
Petition 36 - 5 5 .  
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I n  this hybi.id CPLR Article 75 proceeding and action for declaratory relief the petitioners 
seck jiidgiient piuwant to CPLR Article 78 reversing, annulling and setting aside and declaring 
i,oicl the i-esolulion of the Town Bourd of the Town of East Hampton (Town)’ adopted June 3.2010, 
which clcemecl certain property owned by the Town to be surplus and authorized “all reasonable 
action to offer the property for sale.” The petition sets forth f o ~ ~ r  causes of action. In their first cause 
of action. the petitioners seek judgment declaring the attempt to sell the property without approval 
01‘ the N e w  Yoi-I< State Legislature a violation of the “public trust doctrine,” and an order enjoining 
the sale, requiring the Town to reopen the property as a park, and for other relief. The petitioners 
I’ni-ther Lillege in their second, third and fourth causes of action respectively, that the subject 
resol~ition iv;ts adopted in violation of the New York State Environmental Quality Control A.ct 
(“SEQRA”) and  its implementing regulations at 6 NYCRR 617; theNew YorkState Public Officers 
Law (“Open Meetings Law”); and the Town’s Local Waterfront Revitalization Program (“LWRP”). 

The Town is the owner of approximately 3.99 acres of property located in a residential 
7oning district dt 128 Second House Road, Montauk, East Hampton, New York (premises), and 
imp1 ovecl wi th  a single fanirly dwelling and accessory structures. The premises inclucles 
,ippoxim,itely 1200 feet of waterfront along a body of fresh water known as Fort Pond. The Town 
,iccjiilied the peinises on January 27,2003, pursuant to Resolution 2002-1 138 adopted011 September 
I O ,  2002, which indicated that the purchase was for the purpose of “[providing] public access to the 
pond and could be used tor a variety of niunicipal purposes,” and “general municipal use which may 
~ncluclc p a i  I< use such as a beach or picnic area on Fort Pond.” In addition, the resolution deemed 
the piiichase m unlisted action pursuant to SEQRA. 

‘I‘hei~ifter, the Town obtained financing through the issuance of two municipal bonds to 
imp-ovc the preinises. On or about September 16, 2005, petitioner Third House Nature Center 
(THNC j took possession of the structures on the premises pursuant to a written license agreement 
(license) with the Town. Pursuant to the license, THNC enjoyed a non-exclusive right to operate 
the premises foi- the benefit of the residents of Montaiik and the Town of East Hampton a n d  to 
establish on-site programs for the public. 

On Junc 3, 2010, the Town Board, consisting of the individual respondents named hercin, 
adopted Resolution 2010-527 which states that the premises “is hereby deemed s~iiplus by the Boai-d 
and not needed foi- municipal purposes, and the Town is considering the sale of such siiiplus 
propet-ty.” and authorizes the Supervisor “to tale all reasonable action to offer the property for sale.” 
The Board further resolved that all proposals would be subject to its approval and that of ii 

pcimissive rcl‘ei.cnclum. At aTown Board meeting held on June 17, 2010, petitioner Edwarcl Johann, 
pi’csident o f  THNC, along with other members of the community objected to the proposed sale of 
thc prcinises. On Ju ly  1, 2010, the Town’s deputy attoiney wrote to THNC purportedly terminating 
thc liccnse effective 90 days thereafter. On or about JUIY 7, 2010, the Town locked the premises 

I F o r  the p~irposes of this motion, the Court shall use the term “Town” to repreaent the respondents 
col lect lvel~.  
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pie\ enting the public from enteiing and prohibiting THNC, petitioner Conceined Citizens of 
Montauh (CCOM) and petitioner Roger Feit (FEIT) from removing their personal property from tlie 
bite 

The petitioners commenced this action alleging that the premises has been either expressly 
or impliedly dedicated as a park, which cannot be alienated without approval of the New York State 
Legislature. and seeking, i iz fe i -  d in ,  to reverse the Town’s decision to close the premises to the 
public. The Town now moves to dismiss the petition on the grounds that the petitioners lack 
stxiding, that the petition fails to state a cause of action, and that the challenged resolution is not ;I 

final detcrinination under SEQRA and LWRP. 

Initially. the respondents raise an objection regarding the standing of tlie petitioners to bring 
this proceeding. “The standing of a party to seek judicial review of a particular claim or controversy 
is a thresholcl matter which, once questioned, should ordinarily be resolved by the Court before the 
merits Lire reached” (Hoston v. New York State Department of Health, 203 AD2d 826 [3’d Dept., 
19941, citing Society of Plastics Indus. v.  County of Suffolk, 77 NY2d 761 119911; New Yorlt Stag 
Nurses Assn. v. Axelrod, 152 AD2d 888 [3rd Dept., 19891). In determining standing, “[tlhe existence 
of an in jury  in fact - an actual legal stake in the matter being adjudicated - ensures that the party 
seeking review has soine concrete interest in prosecuting the action which casts the dispute ‘in a 
I‘oimi traditionally capable of judicial resolution.’ ” (Society of Plastic Indus. v. Countv of Suffolk, 
77 NY2d 761 [1991]). 

A review of the petition reveals that the petitioners have standing regarding their cause of 
action for declaratory judgment and a violation of the Open Meetings Law. Johann and Feit have 
set forth sufficient factual allegations that their use of the premises goes well beyond that of the 
genei-a1 public and that, in the event the premises is found to be parltland, that they would “suffer 
direct h a m .  injury that is in some way different from that of the public at large” (Society of Plastk 
Inclus. v .  County of Suffolk, id.). Likewise, THNC and CCOM have met the requisites to establish 
oi-gmizational sunding ai-ticulated by tlie Court of Appeals in Society of Plastics Industry, Inc., v. 
County of Suffolk, that is: (1) one or more of is members would have standing to sue; (2) the 
inteirsts assei-ted are germane to its piiiposes so as to satisfy the Court that i t  is an appropriate 
1-epi-escntative ol‘those interests; and (3) neither the asserted claim nor the appropriate relief requii-12s 
the pi-ticiIxition of the individual members. 

In ;iddition, this Court finds that the interests of justice require recognition of petitioners’ 
standing. It is clear t h a t  the public interest would be subverted if no one were found to have standing 
to chal Ienge tlie possible alienation of parkland (see, Roosevelt Island Residents Assn. v. Roosevc~  
islancl Operatiiisz Coi-p. . 7 Misc3d 1029[A] [Sup. Ct., New York County, 20051; 
Pi-esei~c Brirrliton Beach v .  Planning Commission ofthe City of New Yoi-k, 259 AD2d 26 [ lst Dept.. 
I999]). Under the totality of the circumstances, even if the petitioners had not established special 
injury they have pi-operly plead standing herein (see, ‘Tuck v.  Hecltscher, 65 Misc2d 1059 [Sup. Ct., 
N e w  Yoi-k County, 19711). 

Committee 
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ACCOI dingly, the respondents’ motion for an order dismissing tlie petition pursuant to CPLR 
$32 11 (a) (-3) IS denied. 

On a inotion to dismiss pursuant to CPLR $3321 1 and 7804 (f) in a hybrid proceeding and 
action, tlie petition-complaint alone must be considered, and all of its allegations are deemed true 
and afforded the benefit of every favorable inference (see, Bloodgood v. Town of Huntington, 5 8  
AD3d 619 [2”“ Dept., 20091; see, 1300 Franklin Ave. Members, LLC v. Board of Trustees of It& 
Vil. of‘ Garden C i t y ,  62 AD3d 1004 Dept., 20091). In addition, while a Court is required to 
iissime the truth of the allegations set forth in the petition i t  must afford no consideration to the facts 
alleged in support of the motion (see, Matter of Federation of Mental Health Ctrs. v .  DeBuono, 275 
AD3d 557 [3’d Dept., 20OOj; Matter of Ostrowski v.  County of Erie, 245 AD2d 1091 [4t1’ Dept., 
19971; Hondzinslti v. County of Erie, 64 AD2d 864 [4[” Dept., 19781). Moreover, on a motion to 
dismiss a declaratory judgment action for legal insufficiency, “the test is not whether a party will 
succeed in getting a declaration of rights in accordance with a theory or contention advanced, but 
whether ‘[tlhe allegations of the complaint :+ * ‘+ when considered as true, demonstrate the existence 
of 21 bonu fide justiciable controversy which should be settled”’ ( Schulz v. New York St;& 
Lezisliiture, 230 AD2d 578 [3’d Dept., 19971, qriotirzg Sysco COI-D. v. Town of Hempstead, 133 
AD2d 751 [2”” Dept., 19871). The Court must also accept as true all factual submissions made in 
opposition to the dismissal motion (g, Wohlgem~ith v. Lano Const., 18 AD3d 650 [2”“ Dept., 
20051 1. 

Heir, the petitioners have properly plead a cause of action for judgment declaring 1.he 
pi~emises pa-kland which may not be alienated without the approval of the New York State 
Legislature. “Dedicated park areas in New York State are impressed with a public trust, and their 
use !‘or other than park purposes requires direct and specific approval by the State Legislature” 
(Matter of Jones v .  Amicone, 27 AD3d 465 Dept., 20061; see, Friends of Van Cortlandt P& 
v .  City o f  New Yo&, 95 NY2d 623 [2001]). Despite the lack of an express dedication, continuous 
use of ;I parcel as a public park or recreational area may impress that parcel with a public trust by 
implication. triggering the public trust doctrine and restricting a municipality’s ability to sell 01- l e s e  
the parcel (see, 1 0  East Realty, LLC v. Incorporated Vil. of Valley Stream, 49 AD3d 764 [2’ld Dept., 
20081 W L Y I  011 o r l m  ,ql-o~nzcls 12 NY3d 212 [2009]; Angiolillo v. Town of Greenburgh, 290 AD2d 
1 [3”’ Dept.. 20011). The petitioners set forth sufficient allegations in their petition, supported by 
SWOI‘II statements, that the premises may have been dedicated as  parltland by implication. 

The Open Meetings Law, Public Officers Law 103 (a), provides that “[elvery meeting of a 
public body shall be open to the general public, except that an executive session of such body may 
be called and business transacted thereat.” Public Officers Law 105 (1) states in part that “(u]pon 
;I ni~i.joi-ity vote of its total membership, taken in an open meeting pursuant to ;t motion identifying 
the general area or areas of the subject or subjects to be considered, a public body may conduct an 
esecuti ve session for ... the proposed acquisition, sale or lease of real property or the proposed 
acquisition of securities, or sale or exchange of securities held by such public body, but only when 
puhliciry ~vould substantially affect the value thereof.” Therefore, before a public meeting may be 
closed pirsiimt to the exception relied upon by respondents “it  must first be shown that publicity 
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\\ ould substmtially af-fect the value of the property” (Matter of Oneonta Star Div. of Ottawgy 
Newspapers v .  Board of Trustees of Oneonta School Dist., 66 AD2d 51 [3IdDept., 19791; ~ e e ,  Glens 
Falls Newspapers Inc. v. Solid Waste and Recyclin,g Committee of Warren Countv Bd. of 
Supervisors, 195 AD2d 898 [3Id Dept., 19931). 

I-ieie, there I S  no dispute that the Town voted to place the premises on the niarket p~~~stl; int  
to ‘I Lore tal\en in evec~itive session. The petitioners have properly plead afailure by the Town Board 
to Loncluct said executive session pursuant to a majority vote taken in an open meeting and to show 
that piiblicity would substantially affect the value of the property. The petitioners have plead a 
piopei c;iuse ok action (see, Matter of Oneontit Star Dtv. of Ottaway Newspapers v.  Boardf 
Tiilxteea of Oneonta School Dist., 66 AD2d 51 [31d Dept., 19791) seeking CPLR article 78 review 
of the Town’s decision to take action regarding the premises in executive session (see, Gordonv- 
Village of Monticello, 87 NY2d 124 [ 199.51; Csorny v. Shoreham-Wading - River Cent. School Dist., 
305 AD2cl 83 [2”“ Dept., 20031). 

Accordingly, the respondents’ motion for an order dismissing the petition pursuant to CPLR 
$5321 I (a)  (7) and CPLR 7804 (f) is denied. 

‘The third and final branch of the respondents’ motion seeks to dismiss the complaint on the 
ground that the challenged resolution is not a final determination under SEQRA, LWRP and the 
Open Meetings Law. A review of the East Hampton Town Code, Chapter 1.50, entitled the “Town 
of East Hampton Local Waterfront Revitalization Program Consistency Review Law” (LWR.P) 
reveals that i t  minors SEQRA in regards to the issues discussed herein. Pursuant to SEQRA, “,4n 
agency action is final when the decision maker has arrived at a definitive position on the issue that 
inflicts an actual, concrete injury’’ which could not have been “prevented, significantly ameliorated, 
or i-entieretl moot by further administrative action or by steps available to the complaining party” 
(Mattcrof Joncs v .  Amicone, 27 AD3d465 [2””Dept., 20061 [internal quotation marks omitted]; 8ze,  
Stop-Tl’lie-Bai-o,c v .  Cahill, I NY3d 218 [2003]; Matter of Essex County . Zugata, 91 NY2d 447 
[ 199Sj. 

It is clear that SEQRA requires an environmental review prior to the execution of contracts 
for specific pi-oposals including the sale of municipal lands (’, Devitt v. Heimbach, 58 NY2d 9125 
[ 1%3]). However, “[w]hether the agency action is ripe for review depends upon several 
considerations. First, the action must impose an obligation, deny a right or fix some legal 
re 1 at i on 5 h i  1’ as ;I cons u ni in ;t t i on of the adm i ni s trati ve process . In other- wo rds , ;I pragmatic e va I uii t i on 
must lx macle of whethei- the decision has an-ived at a definitive position on the issue that inflicts 
;in actual, concrete injury. Further there must be a finding that the apparent harm inflicted by the 
action may not be prevented or significantly ameliorated by further administrative action or by steps 
available t o  the complaining party” (Gordon v. Rush, 100 NY2d 236 [2003], poting Matter of Es:m 
Couii t~ v .  Zacata , 91 NY2d 447 [ I998 I) .  Thus, if further agency proceedings might render the 
disputed issue moot or academic, then the agency position cannot be considered “definitive” or the 
injury “actual” or “concrete” (Matter of Essex County v.  Zagata, id.). Where, as here, the Town has 
merely announced the solicitation of contract proposals prior to an environmental review, i t  has not 
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m,dc J hn,d determin,ition under SEQRA (see, Nassau/Suffolh Neighboi hood \. . Town ol O y s ~  
- BJV. 134 Misc2d 979 [Sup. Ct., Nassau County, 19871) The respondents’ contention that the Open 
Meeting\ L,tw requiies a f i n d  determination in the vein of SEQRA and LWRP is without merit 

i4ccordinzly, that branch of the respondents’ motion which seeks to dismiss the complaint 
on the gi-ound that the challenged resolution is not a final determination is granted lo the extent that 
the scconcl and fourth causes of action in the petition are dismissed. Given the circumstances, the 
Court dismisses the second and fourth causes of action without prejudice and without comment on 
the competing positions taken by the parties regarding the petitioners’ standing to commence an 
Article 78 proceeding upon a final determination regarding the premises. 

Based on the foregoing, i t  is 

ORDERED that this motion by the respondents for an order pursuant to CPLR $32 1 1 (a)  
(31, (7)  and CPLR $7804 (f)  dismissing the petition on the ground that the petitioners’ claim for 
declaratory relief is improper, that the petitioners’ claim for article 78 relief is not ripe, that the 
petitioners l x l i  standing, and that the petition fails to state a cause of action, is granted to the extent 
that the second and fourth causes of action are dismissed without prejudice, and is otherwise denied; 
m c l  i t  is fur t  tier 

ORDERED that the Town I S  directed to serve its answer to the petition within five days aftei- 
service upon i t  ot ‘1 copy of this order with notice of its entry, after which time any party may re- 
notice the mdter toi hemng pursuant to CPLR $7804 (f). 

Datccl: Mxch / . 20 1 1 

HON. WILLIAM B. REBOLINI, J.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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