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SUPREME COURT OF THE 8TATE OF NEW YORK 
NEW YORKCOUN'IY: IASPART6 
. . .  .. 

VINCENZO D'ANOIOLELLA, 

Pldndff, 

-against 9 

WIUIAM BROWN, M.D.1 CONCORDE MEDICAL 
CIROUP, PLLC, EnCOLB WHlTE, UD., TISCH 
HOSPlTAL - NEW YORK UNlVERBSlY MEDICAL 
CBNTER, and NBW YORK UNIVERSITY MEDICAL 
cmRi 

Dofandmtr. 
Y . . . . . . . . . . . . . . . . 

JOAN B. LOBIS, JA3.C.t 
.. 

Index No. 150467/07 - 
31 2011 

Motion Sequence Numban 005 and OM am consoltdated for disposition. 

In Motion Saqumca Numbor 005, W l l l h  Brown, M.D., and Concode Medical 

Omup, PUC ("Concoda") wentlally move to add Concordu to the list of dehdants who moved 

for mlhf on tho motions deoidcd by this c o d a  ddsion and order rig& on August 27,2010, and 

filed with the county dark on August 30,2010 (the "August 2010 Ordar"). Appmndy, IU c o u ~ e l  

for Dr. BrowndConcordo now aplalns, Cortwrdc was inadvutently left off Dr. Brown's rnovlng 

papm on MotJon Saqwnw Number 004, which wm deuldd in the August 2010 Order. Counsel 

cxpldna thet Concords wan defendant Dr. Browdl employer at the tlmuof tho allagad malprsdIea. 

Plaintiff oppsm Cot100rd~'s modon but provldw no mason why he A u p t  2010 O a r ,  which 

included a ~ondltlonal order ofdimbd, should not apply to Conaorda with squd fom as to Dr. 

Brown. Accotalngly, Dr. Brown tnd Concords's mdon (Motion Sequanw Numbor 005) is ptd 

to the extant that mfersncw to Dr. Brown in tbs August 2010 M a r  rM1 hmby apply to both Drl 

Brown and Concords. 
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In Motion Suquoncs N u m k  006, Nicole White, M.D., and NYU Hospltalr Center 

move for an order dindsnin8 the d o n  in accordance with the A u p t  2010 Ordcr and 

dfrtcting judgment in fbvor of Dr. White and NW; prohiblting plaintiff h m  lutroducing evidence 

or tostimony at trial; or daeming all h a a  related to the discovsry demanded but not prodded 

molved In favor of dafadants. Plaintiff mm-mova for an order striking Dr. White and NW's 

answcr for spoliation, for rurnmary judpant In plelntiff I favor 8s to dl defendants, and for a 

proltelivo order daemlng pldntiff In compliance With the couTt*i prior ordwr. Dr. Brown and 

Concoda crowmove for raliaf'dmllar to that In Dr. White and NYU's motion (Notice of Cross- 

Motion filcd on mob 29,2010), and dso sspmtaly msa-move for ~unrmvy Judgment (Notice 

of Cross-Motion Bled on January 3,201 1). 

Tho AuQust 2010 Order daalt with pldntlfFa Mlure to provide dtscavcry. In that 

odor, the court conditionally granted dchdanta' rarptctiva motions for orders atrilclng pldntlff g 

wmpldnt unlcss hc provided c d n  court-ordoted discovery, At oral argument of tho prcscnt 

motionand cross-motfoa to mfom that conditional order due to pldntiffallogcdly failing to provide 

the discovery ordcrad in the A u p t  2010 Order, the parties entered into a stipulation that those 

podom of def&ndantd motions purtaidng to dimvery wwld be twolvud by plaintiff providing 

authorizations, within thirty (30) dag of the stipulation, for antiticr rafemd to on t l ~  dpulation as 

Europe Aaslstanca; Dr. Mario Pastemasto; Studlo Rsdfologiw Medica Rgnano; Dr. Oannnro 

DsSfato; Centra S a i n t U n ;  Shrdo I)r, Radiologic0 Prof V. Mulo IBRL Oallada Umberto; urd 

Dr. Hospltal Marcianiw. In light of this stipulation, that branch of plaintiff 8 cmsa-molion swMng 

a protective order h denlad. PldntWr crowmodon to atrlka defbndunts' answum d for a m n ~  
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judgment, and Dr. Brown and Concorda's em#-moiion for oumrmvy judgmont, are the only parts 

of Motion Squancc Numbor 006 that rtill q u i n  resolution In this deckdon. 

In thls a d o n  sounding ~JI mcdicnl rnelpractlec, plaintiff alleges that defendants 

ncalIgently parforatad pldntIff I duodenum. Plnintiff is a dmtor who at the time of the alfqal 

malpractice was working at an NYU mearch hcility. On June 29,2006, tha twtnty-seven yw old 

plaindffprsssntd to NYU with wmpldnts ofepignstdc pain. A CT- indicated that pIaintiff had 

gallbladder 8fow, wall thickening, and fluid around h e  gallbladder. Dr. While diagnosed acute 

cholccystitls (Mammatlon of tho pllbladdor) nnd pcrformcd an amsrpncy removal of plaintifb 

gallbladder on June 30. The noxt day, while racuparedng at NYU, plaintiff had inc- bilirubin 

I d s ,  r b n o d  1hor chdstrfw, Jaundice, and tachycardia Dr. White called Dr. Brown for a 

biliary and gaulroantarology consultation Plaintiff I condition did not fmprovo and Dr. Bmwn 

parformed un endosmplc retrogrsda cholanghpnncreatography (uERCP") and sphincterotomy on 

July 1,duringwMchDr. Brownttmovcdim~tad~brir~ndrtona hgtnants hmthaconunon bile 

duct. On July 2,2006, pMnW s billrubln Iowlr continued to tW elevated, M w m  his mylar0 and 

U p  ltvcb. On July 3, plaintiff had I n d  abdominal pain and an alevatad white blood cell 

count. A CT IEM was parformod and i n d i d  to Dr. Whlls that pldndff had a duodenal 

pcrfodon; thare wad ties mtmperttond air In the wcond portion of the duodenum, a dilated 

common bib duct, and a &lad intrahapntie duct, consistent with a perforation. Dr. Whita 

parformcd a duodenal d l ~ o u l l z a t i o n  on July 3 In M attompt to repair the porforatlon. During 

exploratory laptomy,  Dr. White ob#nrad retropdtontrl ajrdongthedud-nd Mladnin8 

in the area, but no obvIour hola Tho oparadva report indicntss that Dr. Whltu rurptctd lhat thc 
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hole was in the intrapancmhgporiion ofthe duodenum, by thu ampulla The diverticulizaation was 

pwformad; assentially, Dr. W t 0  diverted the fluid that could potentially go through the traumatized 

arm by inserting a Totuba fhm h e  common bile duet, insertinn a duodenal tub, creating a pyloric 

exclusion ( c l d g  off tho pylorus), and lruerting a gnrbentsrortmy tube. Thc area wam flushed wih 

saline. No other bile leakag~ wna naled. The wound was closcd with two Jackaon Pratt drainns. Dr. 

White testifid at her deposition that a duodenum dlvtrt~culhtion is dwigncd to had over a pdod 

of approximately four weeks, during which time the pyloric yrdwion gradually mopens, the 

anatomy normdim, and the tubss are appropriately removed. 

The mco& W c a t o  that plainWtoimtad the divartiaulizdon and was dschgcd 

on July 13,2006, on a liquid dict. Very shortly rAcr he w dschargcd, ha traveled to M y ,  whem 

plaintiff ia orfglnally hrn and whum hir fimmlly midor, Ha waa accompanied by a medical escorl 

scrviw and, upon arrival, ww immediately admitted to Monaldl Hospital in Naples. His physicians 

them told him that cvcrything waa normalizing and that he waa fine. After two days, plaintiff waa 

discharged fkom Monaldi Honpltal b hlr f d l y  homo. He mnalnud in Italy for approximtdy four 

months. During that tImq he was being followad by a phydclan from Monaldi Hospital, Dr. 

Cowlonu 'In August 2006, ha went to P d r  for I wak to scek cat0 and trurtmant h r n  Harry 

B h u t h ,  a ~ u n t a r o l o ~ u t  dssctibd by plaintiff as a ranownad surgeon for hepatic transplant. 

By this point, plaintiff testified that ha wan slowly getting back to a normal diet and gaining wight, 

but ha atlll had the ~trojajunortomy and T-tubs hplanb. Dr. B h u t h  performed acho1angIopa.m 

and rumoved somo of the tuba Plaintiff tdf ied  thst Dr. Bismuth told him that his duodcnum w 

stlll c l o d  and that he should retm in six months m that a M c r  mqay could be perfarmod to 
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reestablish normal anatomy. Plaintiff testifid thnt ha did not return to Dr. Biamuth In six monlba 

In Junc 2008, plaintiff mw Dr. Bismuth for compl8intr of stomach who, bile mflux, and needing to 

uat every thrcc or four how to tbo extant that bls deep was intrmpted. Dr. B h u t h  rocommended 

r- and mhmd pldntlff to a suqgmn, Dr. Bmond, at Columbia Pmsbytedan Hospital la New 

York Plaintiff tatifid lhat Dr. Emond racommended surgqto remove the gaslroJcJunoatornyand 

rtaslrblish the duodenum; tha aurgay would nlao Include Rowc-m-Y procedure to establish the 

bile duct. The surgary wm parformad in September 2008. Plaintiff t d f i s d  that awn afhr tho 

Septmbcr 2008 mpy, Dr. Emond told him that he would never hnve normal anatomy, that it 

would never be rustorad completely to tha coddon it was befom, but that his symptoms wuld 

probably rssolva. 

In moving to stdkc NYU's m w c r  based on spoliation of evidence, plaintiff a11a~a 

thnt NYU negligantly loa or destroyed rho h g a  Born M intmopntive cholangiqptn x-my that 

Dr. White pcffomcd during h a  June 30,2006 mtrgwy. Plaintiff clainu that the IOM ollhir record 

hms pjudcd him In proving h& c a ~  b a u s a  thara la no way for him to defidtlvaly prow whan, 

whm, or to what oxtent the perfomtion occurred. Plaintiff submits an cxptd ammntion ( m a  

~auttsd)wh~~athe~~~sctrforthhIJhwopjnton thatitwaaadepnrtumfhmgoodandacceptud 

mdcal  pcdw for NYU to fat1 to main& the imagm. Plaintiff I uxpurt wtr forth that without 

the h a g s ,  it is irnpdble say with any Ccrtatnty when tha parfontion o c c d  and to what extent 

the oporntiva prowdm was perfbrmcd cortsetly or jncomctly. 
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the fact thot a hard copy oftha lmp nevstdstd C o w l  mdntalna that NYU was not teqdrcd 

to retain pictutros Rom tha Intraopontivo cholqiogmn x-ray knuse it is a radiographlo movlnfi 

image of the common bile duct conducted undu fluoroscopy in real time. Dafcndanls maintain that 

the strearning Itad of Imagas on the monitor could not k "snvd" to a computur system bscruw 

NYU'r tcchnolaoy did not allow for nu&. They submit an affidavit from NYU.8 technology 

coordinator Warrcn Hdricb, Smrming that in 2006, Nw d d  not have the technology or 

cqulpment to record cholangiogram sxaminatIonr or produrea Thoy also rubrnit M afllrmation 

h m  thok m d a d  expart, Michaul D. L h r m a n ,  M.D., FAX.$., who opinw thel, under the 

amptad standatda of medicnl practlce In the medfcd community in 2006, neither NW nor Dr. 

W i t s  had a auty to mvc, print, or ohanvisa mtdn any hud copy of the cholangio~rnm imngea. 

In reply, aounrsl for plaintiff contlnw to ass& that NYU "lost" the p1aintIll"r 

intraopcretlvc cholangiogram imaga and ~~011attd a ukoy piece of avidencc." He MIS to sdqwtaly 

addtcss tho proofs pmscnted by Dt. W t e  and NYU that such evidence navet axlstcd in the first 

plact. 

If'ev~danco I# dostrow, spolldon mclIons may be rppropriatu if h e  movant CM 

astabttsh "thnt the individual to be medonod wan rqoraiblu for the losa or destnrction of avfdcncc 

meld to the establlrhmsnt of scldm or dofsnrs, at I timo when ha waa on n o t h  that such avldsnca 

mlght be nwdcd for fLtm Ittigatlon." b l v  v..BalloYfn. 39 A.D.3d 708,709 (2d Dap't 2007) 

(~Itdtfons omitted). Tho court may punwl a party for dertroyinO "key physical widened' by alriking 

ltr pleadin8 if the movant Ir up~udIcidly bereft of lpproprirte means to conftont a cldm wtth 
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incisive evidence[.]" N.Y. v. 280 AtD.2d 652,653 

(2d Dcp't 2001) (citationn artsl internal quomiom omitted). For ths saacdon of rdklng aa answer 

to bo approprjatq however, the party meking tha nandon must demonstrate prqjudiw so rnvera so 

that it Lnrly h i d m  the a b l l i ~  to prortcruta or dehnd I cldm. 

In thta inmtanw, plaintiff has not met his burdan in waking spoliation snnctions. First, 

ha haa not astabliahad that any cvidunw ww lost or destroyed. Second, wen if the fmagu were IW 

or destroyed, plshtlff hu mode noshdng that dafbndnnb wcru on notlco that such svidonca mlght 

be necdcd for ttture Utigatioa Third, and most importantly, plaintiff haa not shown rhat the loss or 

dcstructfon of the imagw has prevented him f h m  bdng abla to mount an affective prosmution of 

h h  casu, or lhat defendantr haw Mned an Pntafr advantage. 

N m  281 A.D.2d 184 (1st Dap't 2000). Thorn h suf'flcient i n f b d o n  for plaintiff to 

maintaInLhisadon. Q p E ~ 2 8 5 C a . D . 2 d 6 2 1  (2dDcptt2001); 

& P-., 7 MI=. 3d l(nJ[A](Table), 2005 WL 

' 

1 189033 (Sup. Ct. N.Y. Co. 2005). 

Plaintiff almo rnovaa for "padd rummary judgment" on tha isrmo of Hablli~y.' 

Plaintiffa argument la h o r  of ~umrmy Judgment is that plaintiff 8 pmof is so convincing that the 

infbrcnce of nqllgonw la fnascapablo and unrcbultecl, In making this argument, pldntiff mliw on 

an argument that appears to be lifted from a motion on a different case a@.nst somann named "Dr. 

I The court nom that, In movins for nmunaryjudgment, plaintiff apptan to concode 
that he b &le promcute hlr cue &but  b allugdy missing intraoparatlve films that mwed I 
tho bnrb for that h u h  ofhls motion seuking rpoliatlon mctions. 
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Riuhmond" and a atring of inapplicmble CP]#I (and one d m e ,  v. Fir 100 

AD.2d 29,31 f 1st Dap't 19841, && 64 N.Y.2d 806 [1985]). Plaintiffs expert ophm bt, to a 

reaaonablo d u p  of mudld certainty, it w a ~  a dcparturu ftorn p o d  and acceptad m a d i d  p r d w  

to pcrforak the patlent's duodenum dud118 the pmcdura~ that wure parlbnntd. Ths axpert 

wmludoa thal had the p d u r #  b n  parformed appropdatsly, h a  patient would not have suffered 

the perfixation. 

'The proponent of I mammary j u d p n t  motion must make a prima h i e  showing 

ofentitlament to judgmentsr amntter of law, tendcrfng sufftcisnt evidence to eliminataany material 

hum of hct h m  the cass." 9 64 N.Y.2d 851,853 (1985) 

(cltatlot~ omltted). When relying on cxprt opldon evidence to support rha && showing, 

as is quiFcd in a medical malpractice case, that ophlon "must be basad on hcts in the rccord or 

personally known to thc witnsu, and.. . an sxpwt CMtKIt reech a conclusion by Sssuming material 

b no1 rupporled by m r d  widonce." Rwll#_v, Nobpl73 A.D.3d 204,206 (1 st Dup't 20 10). 

Fdlura to make a a M showing quires dtnlal of the motion, mgardlcas of the sufaeiancy 

of the p a p  In opporhion. 

showing, the burden rhifta to the partr opping the motion "to produce aviduntiaty proof In 

admhdbla form rufflciant lo srtnblish ths dstancs of matarid Issuar of fecl which rcqUire a trial 

00th~ action." 

64 N.YA rt 853. If tha movant malrer a 

68 N.Y.2d 320, at 324 (1986) (citation omittad). 

Plaintiff I motion f i r  rumnmy judgmant is d d c d  for fbjlura to make out a pdmn 

e showing oOanljtlomant to judgment m a mattor of law. In lhat he a p p m  to bs q u h g  that 
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summaryjudgmsnt should be granted on the lbcory ofLpBfpppLppuIIuc. "only In the rarest of ms ipse 

loquiturcasua may a plaintiff win mmmmyjudpnt or a directed verdict. That would happen only 

when the plaintiff I circumstan~al proof Is so convincing the dofondant's rsaponse MI weak that the 

infaranceofdcfcndant's~~i~en~~ hencapablc" -7NCo,.Y.3d203,209 

(2006). Plaintiff I submissions MI to meet the high burdm for rmmmary Judgment on a 

l.Qauiu &wry. 

Defmdanb Dr. Brown and Concmda also move for wmmary j u d p e n ~  arguing that 

Dr. Brown was not negligent in his performance ofthe ERCP procdura and that no tmatmcnt 

occurred at Concurde, who Is only sued heruin as Dr. Brown's employer. Dr. Brown maintains lhat 

the ERCP w a ~  appropriatc and not psrfomwd nsgligontly, and that perfomtion Is a known risk o f  

ERCP. 

Insupport ofthair armant for ntmmarJrludgmmt, Dr. Brown and Concorda submit 

an expart Iffinnation from Petar Wayne, M.D., Ph.D., who sa forth that he la a phpician duly 

licensed to practice medicine in the State ofNew York and board curtiffed in intomel medicine and 

gaslrocnterology. Dr. Waynu rtatm that ha performs ERCP procedures as pari ofhis routine practka. 

He 8 h t a  that in praparlng hia afhnation, ha mviswod the allegations set forth in pldntlff s bills 

ofpaticulm, tho medical records, and the priisr' daposition tmnwripts, Dr. Wayne seta forth hat 

M ERCP is indicated when a common bile duct Ir obstructd. Indications of an obstructed bile dm 

am elevated liver c h e r n i ~ e a , ] a ~ i c c ,  and tachycdia. During ERCP, thu patient is sedated and 

an endoscope i s  passed throu& the mouth, down the U S O ~ ~ ~ U S ,  through the stomach, and Into h c  
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duodenum until it reachen the spot wheru tho bile and pancreatic ducts empty into the duodenum. 

A cannula Is &en tnsertad and wed to inject contrast dya into the bib ducts. A sdts  of x-ray am 

taken as the dye moves rhraugh the ducts to show rhc dw and number of the dona. Fluoroscopy 

is performed at intends throu@out the procoduro. S p d d  instruments can ba insartod into Ihe 

scope IO rsrnow gallstoneq take tissue samples, or r d w a  M obstruction, If stonu need to be 

rcmovcd, a aphinctwotomy can bo pmfomsd. a sphhcterotomy, an incision is made to 

cnlarga tho opadng of tha bile duct, aad cndoswpio devices such as balloon catheters, retrjeval 

baskets, or d n g  baakats, can be wed to remove thc stonen through thc opening. 

Dr. Wayne opim that the tmtmant renderad by Dr. Brown ww within the standard 

of cam, that Dr. Brown did not &part f b m  good Wd sccaptad medical practice, and that nothing Dr. 

Brown did pmximatoly caud plaintfff I alluaad IrrjurIes. In Dr. Wayne'r opinion, the BRCP 

procadurs m wartanted buenuru plaintiff 8 symptom indicated that his cammon bilu duct WBS 

obstructed; he opines that although surgety ir an oplfon, ERCP b a far laaa hwasive prowdurc. 

D d n 8  tha ERCP, Dr. Brownobmrvd that Impacted debris and stono fingmanto wcm present in the 

common blb duct, w ha M o d  a rphinctarotomy with a balloon cathotor to sweep tho duct and 

remove tho dobrig. Dr. Wayns opinm that the ERCP wa8 prformud with all pmutions mken to 

fnwro a- and look for the occurrurm of a pcrforalion, including an occlusion cholan@o@am, 

visualization, and fluoroscopy. No leakage waa obsmwl d d n e  the ERCP. Dr. Wayne seta forth 

that a miaro-perforation, which ir not dnibla endoscopically, can ocaur even when dl propar 

pmutlonr ate taken. Ho opinar thpt plaintiff's need for a Roux+n-Y procedure over two yam Iakr 

was not relatad to Dr. Brown's cam and treatment of plaintiff Rather, Dr. Wanye belitvw that Dr. 

[* 11]



Brown’s treatment minimized the injuries that plaintiff suffered, as his treatment alleviated 

plaintiffs common bile duct obstruction. He opincs that if a perforation occurred during the ERCP, 

this would not represent a deviation h m  the standard of care, as perforation is a known risk of the 

procedure. 

Dr. Wayne opines that plaintiff gave informed consent to the ERCP procedure, aa 

evidcnced by the consent form signed by plaintiff that says there are risks associated with the 

procedwc. He points out that plaintiff testified that he was informed by Dr. Brown, prior to signing 

the consent form, that pancreatitis and perforation were risks of the ERCP procedure. Dr. Wayne 

opines that arcasonably prudent parson in plaintiffs position, after being fully informed ofthe risks, 

benefits, and alternatives, would not have r e M  to have the ERCP performed at that time, given 

plaintiffs abnormal liver function, increased bilirubin, and concomitant conditions. 

At the outset, as to the informed consent claim, a defendant moving for summary 

judgment on a lack of informed consent claim must demonstrate that the plaintiff was indisputably 

informed of the foreseeable risks, benefits, and alternatives of the treatment rendered, and “that a 

reasonably prudent patient would not have declined to undergo the [procedure] if he or she had been 

informed of the potential complications[.]” m r n  v. Y e w  ,66 A.D.3d 642,643 (2d Dcp’t 

2009); a & Public Health Law 0 280Sd( 1). Dr. Brown and Concorde met their burden by 

showing that plaintiff was informed of the risks, benefits, and alternatives of the ERCP, that he 

signal a consent form prior to the pmceduru. and that a reasonable patient would not have r e h d  

the treatment. Since plaintiff docs not contest the assertion that his informed comnt  was obtained, 

his claim sounding In lack of informed consent against Dr. Brown and Concorde is dismissed. 
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Dr. Brown and Concorde failed to make out a DrIma showing of entitlement to 

summary judgment on the claim for medical malpractice. Most of Dr. Wayne’s opinion is devoted 

to explaining why the ERCP was necessary and how an ideal ERCP is performed. Dr. Wayne never 

opinas that Dr. Brown’s performanw of thu procedure did not cause the perforation or that no 

perforation occurred. Indeed, he acknowledges that a CT scan of plaintiffs abdomen showed 

evidence of a duodenal perforation after Dr. Brown’s performance of the ERCP without opining as 

to an alternative explanation for when the perforation occurred. Defendants’ expert’s bare 

conclusory statements that Dr. Brown acted within the standard of care and took proper precautions, 

with no relation to the perforation (which is, in par&, acknowledged to have occurred), do not 

establish that the cause of action has no merit against Dr. Brown. v. New York Univ, 

64 N.Y.2d 851, 853 (1985). His statements that a micro-perforation can occur in the 

absence of negligence and that perforations arc one of the expected complications of an ERCP 

procedure do not establish the absence of negligence here. 

Given that Dr. Brown and Concorde did not make out a w f a E i e c a s e  forjudgment 

as a matter of law as to the claim for malpractice, h e  burden naver shifted to plaintiff to rebut 

defendants’ expert’s opinion. Regardless, wen if Dr. Brown and Concorde had made out a prima 

m c a s e  for summaryjudgmcnt, plaintiff s expert affirmation was sufllcient to raise an issue of fact 

to h a  cause and character of the perforation. Plaintiffs expetZ opines that the fact that such an 

extensive repair had to be performed after tha ERCP means that the parforation was extreme and life 

threatening. Therefore, in plaintiVs expert’s opinion, the perforation wm not a micro-perforation 

but a “full thickness” perforation. This opinion evidence directly addresses and contradicts Dr. 

-12- 

[* 13]



Wayne's opinion that if any perforation did occur, it was FI micro-perforation, which can occw in the 

absence of negligence. 

Accordingly, it is hereby 

ORDERED that Motion SequenceNumber 005 is granted to the extent that references 

to Dr. Brown in the August 2010 Order shalI hereby apply to both Dr. Brown and Concorde, and is 

denied in all other respects; and it is further 

ORDERED that the motion by Nicole White, M.D., and NYU Hospitals Center on 

Motion Sequence Number 006, and the cross-motion by Dr. Brown and Concorde dated October 29, 

201 0, art denied, in accordance with the January 1 1,20 1 1 stipulation; and it is further 

ORDERED that plaintiffs cross motion on Motion Sequence Number 006 is denied 

in its entirety; and it is further 

ORDERED that Dr. Brown and Concorde's cross motion on Motion Sequence 

Number 006 dated January 3, 201 1, is granted to the extent that the claim for lack of informed 

consent against William Brown, M.D., and Concorde Medical Group is dismissed as against these 

defendants, and is otherwise denied. 

F I L E D  
Dated: March ar ,201 1 

NEW YORK JOAN#. LOBIS, J.S.C. 
COUNTY CLERK'S OFFICE 
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