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SUPREME COTJR‘I’ 01: ‘ I I E  STATE OF NEW YORK 
COUN‘I’Y OF NEW YORK: CIVII, ‘I’I-XM: PAR’I’ 12 

A1,b;XANDGR M. FRAME, 
TI1 ai n t i ff, 

against 

KENNETH L. MAYNARD, 
5008 BltOAIlWAY ASSOCIA‘I’RS, I , I  K,  

De I’e rid an t s . 

lndcx Number: 60173612004 
Mot. Seq. No.: 010 
Submission Date: l e b .  9, 20 11 

DECISION AND ORDEK 

Appearnnccs: 

ITor Cross Clnimnnts I’nuISon bi lliiies 
William J .  Uockciy, Esq. 
17 I1uiki-y Placc, Suitc 1226 
New YorliNY 10004 

For Llcfcridnnts Kennth I,. MHynard & 5008 BroRdwny Associates, LLC: 
Kcnncdy Johtisnn,Gallagher. ILC 
By: Dcrck McNally, Ksq. 
99 Wall Street, 15” I:I. 
Ncw Yolk NY I0005 

For Cross Clnimnnts Guthrie 
Roxovin Golub Rcriistciri Kr Wrslei-. LLI’ 
l3y~l1enjmiiiii J. Golub, Esq 
10 40’” St., 25”’ FI. 
New YorkNY 10016 

PAUL G. FEINMAN, J.: 
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Plaintiff Alcxandcr M. Frame and del‘endant Kenneth L. Maynard wcre thc two general 

partiicrs of a liinited partncrsliip formed to acquirc and opcratc a building located at  5008 Broadway, 

New Yo&, Ncw York. The cross claimants wcrc ccveral of thc lirnilccl partners. Among o h x  

issues raised during thc bcnch trial conductcd bel‘ore this cour1, thc plaintiff and cross claimants 

accused Maynard of breaching tlic partnership agrccmeiit ai1d his liduciary dutics. This court 

found in fiivor ol‘ plaintiff Fl-amc and cross claimants Bcatrjce Guthrie and Caroline Paulson and 

awarded them money damagcs, but dismissed tlic cross claiiiis 01- R.1 I .  Chthric and Paul I lines. 

(Frrmw v Muynard, Sup Ct, NY c‘ouiity, October 6, 2008, Feiiiman, J., iiidcx No. 601 736/2008 

[hereinaftcr, “Trial Dec.” [Doc. 101). 

011 appcal, the Appellatc Division, First Jkpr lment  affirmed this court’s decision as lo 

plaintiil’ (Frcnnc v Muynad,  78 AD3d 5 0 8  [ 1 ’‘ Dept 20 1 O]), and the partics have siiicc Gled a 

stipulation by which Fraiiie was to be paid tlic amount ofjudgment awrtIded to him from the bond 

held by U.S. Spccialty Insiirarice Co. (Doc. 23-31, As tu cross claimants Beatrice Gulllrie and 

Caroline Paulson, the appellate court ailirmed this court’s iiiiding of liahi lity against Mayiiard, but 

vacated its calculation of damages. The Appellate Division also modiGed tlic .judgnicnt by 

reinstating Paul THines’s cross c l a i m  ibr breach of fiduciary duty and constructivc fi-aud. ‘l’hc matter 

was rcmanded buck to this court lor furthcr proceedings as to dainages in accordance with the 

appellate opinion. 

In its opinion, the Appellate Division rioted the general rule thal the ineasiire of damages 

wlicii a iiduciary has sold property l’or an inadequate pricc is the diffcrence between what was 

receivcd and what should have bccn received, but hcld that iindcr the circumstances of this casc, 

this rule should not havc been used. Jkcause Mayiiard was found to have breachcd his fiducary 

duty to pliiiiitil‘f and the cross claimants, and to have coiiimitted constructive and actual l‘rnud based 
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on his sclf-dealing while a fiduciary, the Appellatc rlivision held that the measure of damages 

should be assessed basccl on the exceplion to tlic general rulc as set foi-h in Muttor q fKvta /c  of 

Kothko, 43 NY2d 305 (1977). In Rofhko, wherc thc trustecs of [lie artisl Mark I<olhko's cslale sold 

painlings to galleries with whjch t h y  were iilliliatcd, and the galleries tlicn quickly resold thcm li)r 

lip lo 10 times tlic amounts paid to the estatc, the appropriatc award was held to he thc amount of 

the diil'erence betwccn tlic sale price nnd thc valuc 01 h e  paiiitiiigCj crt thc / imu of /rial (47 NY2d at 

32 l)(empliasis addcd). Thus, the Appcllatc Division's opinion iiiust be rcad ah dirccting that 

Paulson, Guthrie aiid Hines be awarded damages bascd on thc value of the building (if h e  t i m  of' 

triol which coinincnccd in Scptcmber 2007, rather than its value in either Juiic 2001, of $2.2 

million, or in Fcbruary 2002, ol'$2.9 inillion, the appraisals found crediblc by this court in its post- 

trial dccision. 

The Miition 

Cross claimants Paulson, llincs, and both K.II and Beatrice Crutlirie, niovc fbr an order: (1) 

increasing the aniounts awarded in accord with the appcllate court's ruling; (2) peiinanently 

enjoining dcfcndants Maynard and 5008 Broadway and their agcnts and employecs, from 

transferring or in any riianiier encuinhering the premises known as 5008 Broadway; (3) permanently 

enjoining the del'endants aiid tlicir agents, including 1J.S. Speciality Insurance Company, from in 

any iiiaiiiier transferring the assets currently held by U.S. Specialty Insurance Company as security 

lor the undcrtnking on appeal, except for the assets used to satis@ the judgnient of plaintill'l'ranic; 

(4) permanenlly eii.joiiiing the I J.S. Specialty Insurance c'ompany from delivering any of the assets 

i n  question to defendants; and ( 5 )  fix an order directing Mayiiarci and 5008 Broadway Associates to 

coiitiiiuc to operate the prciniscs in the ordinary coiirse ol'busincss and to be restrained from 

t r ansh ing ,  selling or encumbering thc prcniises. 
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By so-ordered stipulation signed on Ilcccmbcr 1, 201 0, delenclant Maynard agreed to 

providc fivc business days’ writlei1 iioticc to  the cross claimants of any salc, refinancing, or transfer 

of‘5008 Broadway. Jlcfciidants also agreed to dclivcr to the attorneys for cross claimants copics of‘ 

three-years’ worth of prior tax returns lor both Maynard and 5008 Broadway, a mortgage slatcmenl 

for thc prcmiscs as of 11/30/10, and any financial statcmcnis li-om the past thrcc years for the 

premises, if avai I ablc. 

,4 rngt4m07t.r 

Cross claimants arguc that the extant trial rccord contains evidencc demonstrating that tlic 

value ofthc building at the time of trial was $7,500,000, and that thc court can recalculate damages 

using this figure without the iiccd to take inore tcstimonry. This figure is dcrived from the appraiscr 

Jan Barenholtz’s rcport (lloc. 19, p. 78 ct scy. [ O K ,  Ex. C‘]), They urgc the court to accept this 

valuation, arguing that Bareilhollt’s tcstimony was never contradictccl and deiiendants did not 

submit any evidencc to contradict his testimony or the report, and in fact did not put in a n y  appraisal 

rcport at all concerning the building’s value in 2007. 

In opposing the cross claimants’ argument, defendant reminds the parties and the court that 

this court explicitly chosc not to rely on L3arcnholtz’s analysis and report, but rather credited thc 

appraisal prepared by Danicl I loulihan, an appraiser rctained by plaintiri: not Jcfendant, as an expert 

witncss. Houlihan valiied the building both in Julie 200 1 and February 2002.’ Indeed, this court 

has already statcd that I-Toulihan’s conclusions were bascd on utilizing the “morc reliable’’ income 

approach analysis (SCC ‘Trial Dec. at p ,  49 [lloc. 101). Tlicrcfore, defcndants arguc, the court should 

not, in following the directive of the Appellate Division, now turn around and dctcrrnine h e  

building’s valuc bascd on Barenholtz’s analysis simply because it  offered an analysis ol2OO7. 

-- ”. 

‘The HoLilihm nppraisnl IS attached to dcfcndnnts’ oppocition [Doc 23-1 ] 
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Defendants I’ault the cross clainiants lor not sccking, at thc time of trial, additional disclosure 

so that J33arctiholtz could have prepared an appraisal ;is to tlic building in 2007 using a m r e  rcliable 

melhod of analysis. I’hcy also contciid h a t  beciltlsc tlic cross claimants did nol seek f~irtlier 

disclosure and did not ask the court to hcar iurther testimony liiom Harenholtz after sprcndsheets 

wcrc offcrcd into evidence that included 2007 figures conccrriing the building,’ dcfendants 

strategically cliosc not to submit ;i rebutkil appraisal, relying on the absericc of ii credible 2007 

appraisal, 

Deindaiits suggest that bccausc the trial court liad credited the income approach analysis of 

Houlihan, this approach could be employcd, using the 2007 figures providcd in thc spreadshccts. 

Their attorney provides his computations based on such an analysis and asserts h a t  the building’s 

value at the h e  ol‘trial was $3.224 inillion (Defendants’ Post-Appeal Memo. of Law Kcgarding 

Rothko I)amagcs, pp. 9- 19 [Doc. 221). The cross claimants dispute this through new affidavits 

submitted by Barenholtz and J loulihan, and by additional submissions inteiidcd to buttress the 

$7,500,000 figure posited by Barciilioltz (Doc. 24, pp, 3-12, 36,37; Doc. 26-1, pp. 2-6). HarenholtL 

states that defendants’ coinputations are based on outdatcd assuinptions and iiicorrect facts (Doc. 

24, pp. 3-12). 1 loulihaii points out various “errors” in the defendants’ proposed analysis and 

valuation, iiicluding use of an “incorrect assessed valuc and the incorrect tax ratc,” an incorrect 

room count, applying an cxpcnsc ratio that was accurate in February 3,002, but not in September 

2007, using an improper methodology to projeci the NO1 and the capitalization ratc, and iisiiig the 

iticorrcct 1-5 1 tax ratc (lloc. 26- I ,  pp. 2-6). 

A i i d y v i s  

This court, as set forth in its Octobcx 6, 2008 decision after trial, crcdited the testiiiiony o l  

’The docutnents were subrnitted as “Guthrics’ Exh. 11” (Lloc. 23-2). 
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rind appraisal of Druiicl 1-Ioulihan, who had used tlic inconie approach analysis, a rcliable nictliod of 

property appraisal. Critical to the court’s clccisio~i to credit Houlilian’s appraisal was the [act tliat it 

was madc without forcswi1i.g its use in subsequcnt litigation (Trial 13cc. p. 49 [Doc. IO]). 

Accordingly, as riotcd abovc, llic court li)urid the crediblc cvidcnce, provided by Hod i han ,  showcd 

[hat the property’s value on June 18, 2001 was $2.2 million, and the value on Fcbruary 7, 2002, was 

$2.9 million (Trial Dec. pp. 49-50 [Doc. JO]). 

Hy contrast, the court round that thc testimony of experts Jan Barenholtz, rctained by thc 

Guthrics, and Martin Imine ,  retained by defkiidaiit Maynard, was of limited probative value, as 

both cxpcrls were inlliienced by being eniploycd by the parties who called them to the stand (Trial 

Dec. pp.29-30 [Doc. 1 O ] ) . 3  l3arcnholtz did r i d  perform an income approach analysis for liis eslirnak 

olllie building’s valuc (Trial Dcc. 13. 15 [Doc. 101). Levinc did nut appraisc the property; rather he 

reviewed the appraisals made by lloulihan and by Barenholtz (‘l’rial Dec. p. 16 [Doc. 101). I m i n e  

agrecd with I loulihan’s riicthodology in the June 2001 valuation, although he thought thc projected 

cxpenscs wcrc uiidcrstatcd (‘l’rial Dec. pp. 16-17 [Doc. 1 01). 

The iiiotioii by the cross claimants aslcing Ihe court to rccalculate thc damages by now 

crediting the Barenholtz analysis concerning 2007 values is denied. For the s m c  rcasom 

Barenholtz’s testimony and appraisal wcre not relied upoii in tlic court’s original decision aftcr trial, 

Barenholtz’s calculation of thc building’s value in 2007 caiinot bc relied upon now . The fact that 

his work included 2007 is not, of itsclf, suflicierit lor the court to detenninc to rely 011 it at this 

j LI iic tu re. 

‘I’lic altcrnativc suggestcd by deikndant is also untenable, ;is the court caiinot rcly on the 

‘The tcstimony of Bnrenholiz and Levine was credited to the extent it conliimcd I Ioulihon’s appraisal (Trial 
Dec. pp.29-30 [I)oc. IO]) .  
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aritlimotical computations of clefcndanl’s attorncy, plugging in a fl)rmula, even whcn it is based on a 

sound methodology. This is all tlic more obviouc given tlie aftldavits submitted by I IoLililian and 

also Harcnholtz, who describe various inaccuracics and incorrect assumptions inadc by dekndaiit in 

arriving at n valuation lor 2007. 

In rcinanding for liirther procccdiiigs as to dainagcs in accordance with its opinion, [he 

Appcllatc Division has directcd this court make iicw findings of fact with rcspect to the damagcs. 

C‘PI,I< 4404 provides h a t  when a trial court sets asidc its own vcrdicl, it can proceed to make ncw 

findings of facts “with or without taking new lestiinoiiy.” 

vacated the damages’ calculations previously iiiade, and rcnianded for further proceedings, rather 

than simply recalculate them based on the exlalit rccord, it has implicitly vcsted this courl with thc 

discretion to dctcrniine whether these iicw findings of facts require the taking of new tcstiniony. 

Here, the extant rccord does not provide thc court a crediblc way to arrive at a valuation for 5008 

Broadway as or the time of trial i n  2007. Clcarly, new testimony will bc rcquired and the court will 

be callcd upon to evaluale the credibility and reliability of any such valuations. hllematively, the 

parties may aprcc to a binding appraisal by a neutral expcrt agreed upon by all of them. 

Iiiasinuch as thc Appellatc nivisioii llas 

‘l’hc bratichcs of the motion seeking to perniaiicntly en.join defendants and their agcnts from 

any transfer oftlie assets cuimitly held by U.S. Specialty Insurance Company in sccurity, and to 

perinaiicntly cii,join 1 J.S. Specialty Insurance Company from delivering any of tlic assets to 

dekndants, arc grantcd to the extent that thc assets held in sccurity by IJ.S. Speciality Insurance 

Company arc to rcmain untouched except for satislying thc judgment i n  favor of plaintiff Frame, 

pending lirrtlier decision and order by this court. ’The branch of the motioii seeking an order 

directing ckikndants to continuc to operate SO08 Hroadway in the ordinary course of business is 

grankd pending lurtlier dccisinn and order by this court. To tlic cxteiit that movants scek l o  restrain 
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ddendunts from translerrjiig, sclliiig or cncumberirig thc premises, a s  noted above, tllc parties 

prcvioiisly agreed illat delkndnnts will providc the cross claimaiits with written notice five busincss 

days ' prior to any transfer, salc, or mortgaging of the property. 

Finally, the application made at oral argumcnt on February 9, 20 1 1 to restrain del'endant 

Mayiiard from "utilizing 5008 Broadway incomc to fund his liistylc and to pay legal fees" ('l'r. O [  

Oral Arg., p. 5 [Doc. 271 ), to the extent this seeks rclicf dil'rercnt from that addressed herein, is 

dcnicd without prejudice to renewal on papers. Tt is 

OKDERED that tlic blanch of t l ic motion sccking to iiiodil'y and incrcase thc awards as to 

the cross claimants, is granted to the cxtcnt that thc action is sct down in Part 12 lor May 16, 201 1 at 

IO:00 a.111. for tlic taking of iicw tcstimoiiy as to the value o f  the building as ol' Scpteinbcr 2007; or 

in the altcriiative (he partics may agree to have a iieutral third-party appraiser issue a binding 

appraisal; and it is rurtlier 

ORDERED that thc branches of tlic motion sccking a pcrmanent injunction arc granted to 

the limited extcnt sct forth abovc; and it is further 

ORDERED that the branch of the motion seeking an order dirccting defendants to coiitinue 

to operate SO08 Broadway in thc ordinary course olbusiness is granted 

order by this court; and it is further 

OWIXK13 thal the branch of the motion seeking to restrain 

selling or cncurnberiiig thc premises is granted to tlic cxtent that 

to the cross-claim plaintii'fs a written noticc within live business 

mortgaging of the property known as 5008 Broadway, New York, New York. 

This constitutes thc dccision and ordcr ofthe court. t /,- ( ;// +' , ( fi',, / z -----. 

New York, New York $ S , f  i, 

' 

- / ; ( L  c c - _  Dated: April 1,  20 1 1 _- LI 
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