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SHORT FORM ORDER INDEX No. 06-876

PRESENT:

SUPREME COURT - STATE OF NEW YORK
I.A.S.PART21 - SUFFOLK COUNTY CO~

Hon. JEFFREY ARLEN SPINNER
Justice of the Supreme Court

---------------------------------------------------------------X
IOHN SCHULZ and PATRICIA FELLMAN,

Plaintiffs,

~against -

ANTHONY DATTERO, NANCY DATTERO,
ANDERSON'S TREE SERVICE, INC., THE
TOWN OF [SLIP, and EUGENE MURPHY, in
his capacity as Commissioner of Planning and
Development of the Town ofIslip and Individually, :

Defendants.
---------------------------------------------------------------X

MOTION DATE 4-9-10
ADJ. DATE 12-8-10
Mot. Seq. # 007 - MolD

# 008 - MolD
# 009 - XMG

GLASS & GLASS
Attorney for Plaintiffs
72 East Main Street, Suite 3
Babylon, New York 11702

LAWRENCE, WORDEN, RAINIS & BARD
Attorney for Defendants Dattero
225 Broad Hollow Road, Suite 105E
Melville, New York I 1747

BLUMBERG, CHERKOSS, FITZGIBBONS,
& BLUMBERG, LLP
Attorney for Defendants Anderson
330 Broadway, Suite 1
Amityville, New York 1170 I

DEVIn SPELLMAN BARRETT, LLP
Attorney for Defendants Town oflslip & Murphy
50 Route III
Smithtown, New Yark 11787

Upon the following papers numbered 1to 92 read on this motion for summary judgment; Notice of Motion/
Order to Show Cause and supporting papers I-29 ; Notice of Cross Motion and supporting papers 30 - 62; 63 -
~; Answering Affidavits and supporting papers 75 ~77 ; Replying Affidavits and supporting papers 78- 80;
81 - 82 ; Other memoranda of law. 83, 84 • 91, 92 ; (and aftel healin/; eotln~e1in ~tlpportand oppo~edttJthe llIotion)
it is,

ORDERED that the motion by plaintiffs for summary judgment in their favor on the complaint
and the counterclaim of defendants Anthony Dattero and Nancy Dattero is determined as follows; and it
is further

ORDERED that the cross motion by defendants ToVo,'l1ofIslip and Eugene Murphy for summary
judgment dismissing the complaint against them is granted; and it is further
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ORDERED that the cross motion by defendants Anthony Dattero and Nancy Danero for
summary judgment dismissing the complaint against them is determined as follows.

On Novt.:mber 24. J 998, Stephen Fellman entered into an agreement with deJCndants Anthony
Dartero and Nancy Dattera for the creation of an casement over Mr. Fellman's property. On December
24, 1998. a Declaration Creating Access Easement ("Declaration), granting the Dattcros use of"a ten
(10) foot portion" on the northerly portion of Stephen Fellman's propel1y "101' ingress and egress to and
t"romthe dock which is to be constructed in the area depicted on Exhibit A," was recorded with the
Suffolk County Clerk. Thc easement runs along the entire length of the northerly property line of the
grantor's premises, !j'OlTI the street to the Connctquot River in his backyard. The Datteros and Stephen
Fellman also entered into an agreement ("Agreement'') on December 3, 1998, which was not recorded.
The Agreement states in relevant part that the Datteros have the right to install electric and water service
to the dock by way of the easement, to landscape, erect a storage shed, and drydock a boat. It further
states that the Daneros may treat the surface of the casement \vith a surface that is impervious, such as
grass or gravel to allow access ofa motor vehicle. In 2003. plaintiffs Jolm Schulz and Patricia Fellman
purchased the subject property from Stephen Fellman.

On February 25, 2005. the Datteros made an application to defendant Town ofIslip for a land
clearing permit to clear the easement area. The application was rejected because it was detennined that
the Datteros were not the owner of the property. The Datteros allegedly sought plaintiffs' pemlission to
clear a path in the easement area for ingress and egress to the dock. Plaintiffs claim they gave
pcnnission to clear the underbrush and remove eight medium to large trees. The Datteros submitted a
sccond application to the Town of Islip to clear the subject area. The second application. which was
signed by plaintiffs. sought permission to clear an arca ofland 10' x 400' for purposes of --ingress and
egress," Furthermore. under the section entitled "13riefDescription of the Project," the application states
··to clear 10' x 350/400' approximately 8 medium to large trees and its underbrush." The land clearing
permIt granted by the Town, d:ned August 8, 2005. approved the Daneros' application to the extent that
they were permitted to clear 7' x 490' and that "'alltree5 4' +/- south or the northern property line are 10
remain." The permit states that a '"three foot (3') burfCr strip shall remain natural along the nOJ1hcrn
property line'-' Plaintiffs claim that they never were provided with a copy or the permit. The Datteros
appealed to the Town. requesting permission to clear a pathwny with a width of 10 feet. On Novemher
1. 2005. a second permit was issued which describes the approved project as ""Clear 10' x 490 casement
area on northern side of lot 0500-401.00-4.00-003.001 heing 275 Great River Road. Great River.
Replant area lor screening purposes as per New York State Department of Environmcntal Conservation
and Town of Islip Department of Planning and Development specifications'-' On Novemher 7. 2005. a
dispute arose when the Dattcros advised plainti fl"sthey were going to clear the entire casement <In:a and
plaintiff..• revoked their permission to clear trees and underbrush. Defendant Eugene Murphy. who at [he
time was Acting Commissioner of the Department of Planning and Development of the Town of Islip.
allegedly arrived al the scene and advised the Datteros and their contractors that they could proceed with
the plans to clear the casement area.

The complaint alleges causes of action for breach ofcontracL was1t":and injury to real propeny.
trespass, conversion, nuisancl.::,and negligence against the Dattcros. In addition to seeking, damages, the
"wherelixe" elause of the complaint seeks all injunction limiting the Datteros' use of till' casement to a
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pedestrian walkway to access thc dock and permanently enjoining them from damaging, grading. filling.
planting. installing an apron, using motor vehicles, mooring a boat in the easement area. The complaint
against the Town of Istip and Eugene Murphy, in his capacity as Commissioner of Planning and
Development of the Town orlslip and individually (hereinaftcr ··the Town defcndants'), alleges causes
of action for violation of plaintiffs' rights under 42 USC §§ 1983 and 1985(3). negligence, waste and
injury to real property, conversion. and nuisancc. The Dattcros' answer interposcs a counterclaim
agalllst plaintiffs for attorney's fees.

Plaintiffs now move I()J" an order granting summary judgment in their favor on their complaint.
While plainliffs concede that the Dattcros are the owners of an easement running along the northerly
portion of plaintiffs' property, and that defendants may use such easement to gain access to the dock
located in the baek of plain tilTs' property, they argue that the Datteros' casement rights are restricted to
ingress and egress to the dock. Plaintiffs argue that they are not bound by the Agreement, because it was
not recorded, and that the Declaration must be strictly construed according to its terms. In support of
their motion, plaintiffs submit, among other things, copies of the pleadings, the December 1998
Agreement, the Declaration, the land clearing permit application, the permits issued by the Town. an
affidavit of John Schulz, and a memorandum written by Eugene Murphy.

The Datteros oppose plaintiffs' motion, arguing that the rights detailed in the Agreement are
enforceable and that plaintiffs signed offan the land clearing permit application. The Datteros also
cross-move for a declaration that their rights under the easement are set forth in both the Declaration and
the Agreement. The Datteros submit, among other things, copies of the Declaration, the Agreement. the
applications for the land clearing permit. the land clearing permit, and letters \.vritten by Anthony
Dattero. They submit an excerpt arthe deposition testimony of Anthony Dattero, transcripts oCthe
deposition testimony and 50-h hearing ofplaintiCfs, and transcripts of the deposition testimony of Nancy
Dallero. Chris Anderson, Eugene Murphy, Stephen Fellman, Sean Colgan, Gina Fanelli, and Daniel
Dollman They also submit an expert affidavit of Charles Bowman and an afi1davit of Brian Griffin.

Thc Town defendants also oppose plaintills' motion and cross-move for summary judgment
dismissing the complaint against them, arguing they arc entitled to governmental immunity. Thcy
submit transcripts of the deposition testimony or John Schulz and Eugene Murphy; the Declaration and
the Agreement: excerpts of the deposition testimony or Anthony Dattero and Patricia Fellman; a leuer
from Anthony Dattcro to Eugene Murphy; and a copy or a pcrmit issued to Anthony Dattero by the New
York State Department or Environmenlal Conservation.

At his examination beforc triaL John Schulz testified that wilen plaintiffs purchased the subjcct
property from Stephen Fellman in April 2003. they werc infomled that there was an casement in favor of
Ihe Datteros. l-Ie testificd Ihm he was told that the Datteros had the right to traverse the casement to
access the dock. but that he was not given a eopy orthe Agreement. He testified that the easemcnt area
was densely wooded. and that the Datteros would walk on the area outside of the cascmcnt to access the
dock. lie tcstiJied that in the summer 01"2005. Anthony Dattero said that he wanted to dear the entire
casement to pull1l a path. and showed him the Agreement which plaintiffs had not seen. Schulz tcstilicd
that he agreed to let the Dalteros cut down some trees to create a foot path. and that Anthony Dattcro
gave him the Town pCrJ11ltapplicLltion 10 sign on July 19.2005. lie testilicd that he never Sa\Vthe land
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clearing permit thai "vas issued by the Town. but that it was his understanding that cight medium to large
trees and the underbrush were to be cleared. He tcstified that on the morning that the clearing was
scheduled to take place, he and his wife went with Anthony Dattero to mark trees which plaintiffs
wanted to keep. He further testified that a disagreement ensued and that Anthony Dattero stated that he
was going to clear the entire eascmcnt. He testified that a police officer and Eugene Murphy came to the
scene. I-Ietestified that Murphy yelled at him and his wife, telhng them that because the Datteros o\vned
the property, they can do whatever they vvant. He further testified that he told J'v1urphythat he owned the
property, and that he vvas revoking his permission to cut down any trees. He testitied that Murphy
lllstructed the police officer to let the trucks and men 1I1 to clear the subjeet area.

At his examination before trial, Anthony Dattero testified that his application for a la!1dclearing
permit !i·om the Town, submitted on February 25, 2005, Vias rejected as it needed the property owner's
signature. He testit-ied that on July 19,2005, he went to plaintiffs for their signature on the application.
He stated that he received a permit from the Town oflslip approving the application, but requiring that a
three foot buffer strip remain natural along the northerly property line. Dattero testified that he was
seeking to clear the full 10 feet of the easement width, because his daughter suffers from a disability and
he wanted to access the casement via a golf cart. He testified that he wrote a letter to Murphy and spoke
with him about obtaining pennisslOn for the IO-foot clearing. Dattero testified that on October 13, 2005,
Murphy eame over to his house, and that lhey went to look at the easement. He testified that he receIved
a second land clearing permit from the Town of Islip in November 2005. He testified that prior to the
time the land clearing vvas scheduled to take place, he met with plaintiffs and a disagrecment arose as to
which trees could be removed.

At his examination before trial, Murphy stated that in 2005 he was Acting Commissioner of the
Department of Planning and Development, and that he t-irstbecame familiar with the subject premises
when Anthony Dattero sent a letter requesting an adjustment to a land clearing permit. Ill' testified that
he made a visit to the Datteros' house and met Mr Dattero and his daughter. lie explained that he
inspected the easement area and observed thaI the vegetation loss would not be significant Ira IO-loot
clearing was permitted. Murphy testified that he returned to the casement area on November 1,2005
with Scan Colgan, a planner in the department, to inspect the conditions and to identll'y areas where
there could be supplemental planting. I-Iestated that he decided that the full 10 fee! could be cleared III

the casement area based upon his review and inspection. Murphy further testified that on the day orthe
cleaflng, he was inl~lrll1edthat there was a volatile situation involving the suhjeet land. He testified thaI
he vvent to the site and that plaintiffs requested that the work not be allowed 10continue. He tcslijied
that he told the police orJiccr thaI the clearing should he allO\ved to proceed.

On a motion for summary judgment the movant bears the 11l1tialburden and must tender evidence
in admissible form sunicient to eliminate all matenal issues of fact (Wil1egrml l' New York l/l1iv. Med.
Clr .. M NY2d 851,487 NYS2d 3161-1985.1). Once such a showing has been made, the burden then
shIlts to the 0ppOSll1gparty to demonstrate 1hat there are material issues offact (see Alvarez v Prospect
Ho.\p., 68 NY2d 320. 324. 50S NYS2d 923 f1986D. Mere conclusions and unsubstantiated allegutiolls
arc insunicicnt to raise triable Issues of [tet (see Zuckermlll1 v City (~lNelV York, 49 NY2d 557, 427
NYS2d 595 [19801: Perez v Grace Episcopal Church, 6 AD3d 596, 774 NYS2d 78512004]). Further.
the court's function on a motion r{ll" summary judgment is to determine vvhether issues of facl e:\.ist not
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to resolve issues of fact or to determine matters of credibility (see Roth v Barreto, 289 AD2d 557, 735
NYS2d 197 [2001 J; O'Neill" Fishkill, 134 AD2d 487, 521 NYS2d 272 [1987])

"An casement appurtenant occurs when the casement is (]) conveyed in writing, (2) subscribed
by the creator, and (3) burdens the servient estate for the benefit of the dominant estate" (Corrurillo v
Byrnes, 43 AD3d 421, 422, 84] NYS2d ]22 (20071). Generally, the extent of an easement is
detenmncd by the Im1guage of the grantor (I·ce Ciano v Smolan, 225 AD2d 727, 640 NYS2d 195
f1996.1:Phillips v Jacobsen, I] 7 AD2d 785, 499 NYS2d 428 [1986]). An casement granted in general
terms must be construed to include any reasonable use to \••..hich it may be devoted, provided the use is
lawful and is one contemplated by the grant (see Missionary Soc. ofSalesiall COllgreglltioll v Evrot(ls,
256 NY 86, 175 NE 523 [1931]; Somer.' v Shalz, 22 AD3d 565. 802 NYS2d 245 [2005 D

Here, it IS undisputed that plaintiff,> SIgned the Dattero defendants' land clearing permit
application. While plaintiff'i contend that the Dattero defendants cleared more trees than were allowed
under the permit, they Faded to submit sufficient evidence substantiating this allegation. Furthermore, it
is undisputed that the recorded easement grants the Dattero defendants a 1O-foot wide portion of
plaintiffs property along the northerly boundary property line to access the dock. The Declaration
conveys an easement for "ingress and egress to and from the dock \J.ihichis to be constructed." The
Court f"indsthat the clearing of the easement constituted a reasonable use of the Dattero defendants'
mterest in the land (see Sassouni v Krim, 68 AD3d 968, 892 NYS2d 119 [2009]; Alhrecltta v Broome
Coullty Indus. De~'.Agency, 274 AD2d 651,710 NYS2d 709 [20001; Phillips v Jacohsen, supra).
Moreover, the Datteros submitted sufficient evidence to establish that the land clearing work performed
in the easement area was within the scope of the permit granted by the Town or]slip. Chris Anderson,
whose company removed the trees on the day of the clearing, testified at his deposition that he removed
less than six tTees and a number of shrubs and underbrush. The affidavit of the Datteros' expert, Charles
Bowman, states that six to eight mature trees were removed lrom the casement area during the clearing
process. The Court finds plaintiffs' testimony was too speculative and conclusory to raise a triable issue
of fact as 10 whether the Datteros' clearing of the casement arca was outside the scope of the permit.
Accordingly, the claims against the Datteros JiJr breach of easement and for negligence relating 10 the
clearing of the casement arc dismissed.

The application by plaintiffs for injunctive relief and to enJoin the Datteros from certain activities
in casement area is delllcd. as is the applJcation by the Datteros for a declaration ofthclr nghts under the
casement. rhe Court notes that while plainti Irs and the Datteros seek injunctive relic( and a declaratory
judgment. respectively, in their moving papers, they both failed to interpose such claims ror relief in
their pleadings.

Pursuant 10 RPAPI., ~ R61 (I ), I I'any person. without the consent of the owncr, "cuts, reJlloves,
injures or destroys, or causcs to be cut, n.::moved, injures or destroyed, any underwood, tree or timber on
the land oJ"another," the owner of the property may bring an action against such person for ··treble the
stumpage value orthe tree or tImber or two hundred filly dollars per tree, or both and 1'01' any permanent
and suostantial damage caused to the land or the improvements thereon as a result of such violation."
The term "stumpage value"is defined by the statute as "the current fair market value of a tree as it stands
pnor to the time ofsak, cuttinu or removaL" and is assessed using one or more orthc methods set forth- -
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therein (RPAPL § 861 [31). The remedy created by RPAPL § 861. howcver. ··extcnds only to the actual
owner orthe property allegedly harmed; the possession of or the right to possess the property is
insufficient'" (Cornick v Forever Wild Dev. Corp., 240 A02d 980, 980, 659 NYS2d 914 1997J: see
Lordoll v COllrdllff, 141 AD2d 803, 529 NYS2d 874 [2d Oept], Iv dismissed 73 NY2d 809. 537 NYS2d
434 P 9881). Furthcnnore. if the defendant establishes by clear and convincing evidence that whcn he or
she committed the violation he or she had cause to believe the land belonged to him or her. or that he or
she had an easement or right ofv...-ayacross the land that permitted such action, treble damages may not
be recovered by the owner (see RPAPL § 861 [21).

Hcrc. the admissible evidence establishes that the Datteros had an casement across the land
where the land clearing took place. It also shows plaintiffs signed the application the defendants
submitted to the Town for permission to clear trees from the casement area. Moreover, the evidence
reveals that while the Town issued the land clcaring permit, it was not involved in the actual clearing or
the casement. Accordingly, the claims arising out of RPAPL § 861 arc dismissed as to all defendants.

Further. it is well settled that a person entering upon the land of another ,;..,itholltpermission.
whether innoccntly or by mistake, is a trespasser (Burger v Singh, 28 AD3d 695, 698. 816 NYS2d 478.
480 f2006J). However. an action for trespass over the lands of one property owner may not be
maintained where the purported trespasser has acquired an easement of way over the land in question
(see Krosky v Hatqipetro.'i. 150 AD2d 344, 541 NYS2d 22 [1989]). The Datteros and the Town
dcfendants are not liable for the alleged trespass on the subject area, as the Datteros hold an casement
granting them the right to access such land. However, it is undisputed that the Oatteros entered upon the
land owned by plaintiffs outside the casement area prior to the land clearing. An entry onto the land of
another constitutes a trespass even though damages arc slight or there is no damage. Accordingly,
plaintiffs are entitled to an assessment of the damages arising from the trespass ol"the Datteros. The
claims of trespass against the Town defendants arc dismissed, as there is no allegation that thcy entered
onto land of plain tilTs other than on the easement area.

Liability for a private nuisance arises from conduct whieh invades another·s interest in the
private use and ellJoyment oj"land. and the invasion is either intentional. negligent or rclated to
abnormally dangerous activities (see Copart flldus. v COllsolidated Edisoll Co. of N. Y.. 41 NY2d 564.
394 NYS2d 169 J1977]; Kap/an v Inc. ViII. of Lynbrook. 12 AD3d 410, 784 NYS2d 586 12004 j).
Ilowever. where a nuisance arises solely from negligence. there is generally a single wrong which may
be characteri,..cd as either a nuisance or negligence (see Haire v Bonelli. 57 AD3d 1354.870 NYS2d
591 12008D. Further. conversion is lhe unauthorized ··exercise of dominion over or interl"erence with·· a
specific identifiable piece of property in defiance orthe owner's rights·' (Petty v Bame.'i. 70 AD3d 661.
662.894 NYS2d 85 1"20101:see Hoffman v Unterberg. 9 AD3d 386.780 NYS2d 617 (2004J: Gilmall }'
Abagnale. 235 AD2d 989. 653 NYS2d 176 [1997j}. Tangible personal property or specifically
identilied mOlley must be involved in a conversion action (Peters Griffin WOOl/ward, fnc. v WCSc,
IIlC-, 881\02d 883. 452 NYS2d 599 ["l982"];fndepemlellce Discount Corp. v Bressner. 47AD2d 756.
365 N.Y.S.2d 44 [19751). As the Court has found that the clearing of the casement was consented [0 hy
plaintiffs. and that the Dattcros were within their rights to clear the casement. the plaintiffs· actions
sounding 111 nuisance and conversion arc dismissed.
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As to the remaining claims against the Town defendants. it is well sculed that when the action or
a government official involves the conscious exercise of discretion of a judicial or quasi-judicial nature.
such office is entitled to absolute immunity. This entitlement is based on "sound reasons of public
policy" in allowing government officials to execute their duties free from fear of vindictive or retaliatory
damage suits (lllUldock v City of New York, 75 NY2d 478, 554 NYS2d 439l1990J: see Tango v
Tulel'ech. 61 NY2d 34, 471 NYS2d 73l1983]; Kelleher v Town ofSoll1hamptoll. 306 AD2d 247.760
NYS2d 235l2003.1; Roltkamp v Youllg. 21 AD2d 373. aJfi.ll5 NY2d 831 [19651). Further. it is well
settled that the decision whether to issue a pem1it is a discretionary detem1ination and the actions of the
government in such instances are immune from lawsuits based on such decisions (City of New York v J 7
Vista Assocs., 84 NY2d 299. 618 NYS2d 249 [1994]: Malter of Parkview Assocs. v City of New York,
71 NY2d 274. 525 NYS2d 17611988]; F.A.S.A. COllstr. Corp. v Village of Monroe. l4AD3d 532. 789
NYS2d 175 120041).

When official action involves the exercise of discretion, the officer is nOlliable for the injurious
consequcnccs orthat action even ifresuhing from negligence or malice (see Tango v Tulevech, 61
NY2d 34. 471 NYS2d 73 [1983]). Conversely, when the action is exclusively ministcrial. the allicer
will be liable ir it is otherwise tortious and not justifiable pursuant to statutory command (McLean v
City of New York, 12NY3d 194,878 NYS2d 238 [2009.1;LlIuer v City of New York, 95 NY2d 95, 711
NYS2d 112 12000]). Even where an act is ministerial. to sustain liability against a municipality the dUly
breached must be more than that owed the public generally (see McLean v City of New York, supra:
Lauer v City of New York. supra). A duty to exercise reasonable care toward the plaintiff is born 01" a
special relationship betwecn the plaintiff and the governmental agency (see McLeall v City of New York .
.l"lIpra; Pelaez v Seide. 2 NY3d 186, 778 NYS2d 111 [20041). To form a special relationship by
voluntarily assuming a duty to an injured person. plainti ITll1u:;tdemonstrate (I) an assumption by the
lllunicipality thorough promises or actions, 01" an aflinnative duty to act on behalf 01" the pany who was
injured: (2) knowledge on the part ol"the municipality's agents that inaction could lead to harm: (3) some
form of direct contact between the municipality's agents and the injured party; and (4) that party's
justifiahle reliance on the municipality's affirmative undertaking (see McLeall v Ci~v of New York,
sliwa).

It is determined as a mailer orJuw that thl.:Town defendants have governmental immunity for the
issuance oCa land clearing permit. as such act involves a disCfl.:tionary governmental functIOn. and the
exercise of which may nol Cormthl.:basis for liability (see Bmncali v Ci~V(?f Wltite Plains. 6 AD3d 47().
774 NYS2d 573 120041: Ricksollll Town of Schuyler Fal/s, 263 1\])2d 862. 694 NYS2d 21311(991).
Morcovcr.therc is no evidence ol"a special relationship in this cuse which would support plaintiffs'
claims against the Town del"endants. The record docs not show that there was an assumption by the
municipality through promises or actions which would give rise to a duty to act on plaintifCs' behall".
Furthermorl.:. while plaintiffs pomt 10 the memo prepared by Murphy stating that there \vere negotiations
between the Town l.:mployel.:sand plaintiffs regarding the IiI'S!pl.:nnit issued. the deposition testimollY or
the parties dl.:ll1onstrate that thefe was no direct contact between Ihe municipality's agents and plaintiff:".
Accordingly. it is determined as a matter of taw that there was no special relationship hetween the Town
del"endants and plaintiffs. and Ihat the claims sounding in ncgligcncl.: cannot be sustained.

Finally. as 10 plaintiffs federal and constitutional claims against the Town defendants. 42 use *
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1983. in the land use context. ··protects against municipal actions that violate a property owner's rights
to due process, equal protection of the laws and just compensation for the taking of property under the
Fifth and Fourteenth Amendments to the United States Constitution" (Bower Aswcs. v TOWIlof
Pleasant Valley, 2 NY3d 617, 626, 781 NYS2d 240 [2004], citing Towll ofOral1getowl1 v Magee, 88
NY2d 41, 49, 643 NYS2d 21 1·1996]). However, 42 use § 1983 is not simply an additional vehicle Jar
judicial review or land-use determinations (Bower Assocs. v Town of Pleasant Valley, supra). To state
a claim under the Equal Protection Clause, a plaintirfmust allege that (1) compared with others similarly
situated. the plaintitTwas selectively treated adversely; and (2) such selective treatment was based on
impermissible considerations such as race, religion. intent to inhibit or punish the exercise of
constitutional rights. or malicious or bad faith or intent 10 injure a person (see Miller v Clinton Coullt)'.
541 F3d 464 [2008}; Bizzarro v Miranda. 394 F3d 82 [2005}; see also Seymour's Boatyard, /Ilc. l'

Town ofBlIntingtoll, 2009 WL 1514610 [2009]). Alternatively, instead of alleging that the selective
treatment was based on an impermissible consideration, a plaintitTmay establish that there was no
rational basis for the selective treatment (see Village of Willowbrook v Olech, 528 US 562 [2000]; see
a/so Seymour's Boatyard, JIlC. v Town of Huntington, supra).

Due process has both a procedural and substantive component. In a procedural due process
claim. the deprivation by a municipality of a constitutionally protected interest in property IS not in Itself
unconstitutional: rather what is unconstitutional is the depnvation of such interest without due process of
law (see Zinermoll v Burell. 494 US 113 [1990]). Procedural due process requirements are generally
satisfied where the denial of a plaintiffs request is preceded by notice and a hearing and followed by a
wTiuen explanmion (Natale l' TowlI of Ridgefield, 170 F3d 238 (19991). Substantive due process rights
are violated only by conduct so outrageously arbitrary as to constitute a gross abuse of governmental
authority (Natale v TOWIIof Ridgefieltl, supra: see Bower v TOWIIof Pleasallt Valley. supra).

I !cre, iLis clear that the actions taken by the Town defendants were under color of state law.
Plaintiffs' have j~lilcd to allege f~1Ctsdemonstrating that the Town defendants actions were wholly
withouliegal.iustification or that there was an impermissible motive not related to legitimatc
governmental objectives (BOllierAssoc. v TOWIIof PleaSllllt Val., Xl/pm; SOllne J! Board of Trustees of
Viii, ofSf~[fetll. 67 AD3d 192,887 NYS2d 1451.20091). As to plaintiff,;' procedural duc process claim.
it cannot be established that they were deprived or their interests without due process orthe law. as they
Signed the land clearing application consenting to the clearing of the casement.

''In order to survive a motion to dismiss on a § 1983 conspiracy claim. the plaintiff must allege
(I) an agreement between two or more state actors. (2) concerted acts to inllict an unconstitutional
injul)'. and (3) an overt act in l"urtherance ol"the goal" (Carl1W{~Jll'Ci~J;of New YorJi, 2006 WI. 1283125
[20061, citing Ciamhriello v C(}lm~.' of Na.,'.'Wu.292 F3d 307. 324·335 ,2nd eir 20021; see Crippen v
Towll of Hempstead, 2009 WI. 803117 P0091). Vague and cOllclusory allegations Lhatdefendants have
engaged in 3 conspiracy must be dismissed (see Ciambriello I' COlllft)' ofNa.u'au, SIIWlI, Crippen Jl

TOllln(?fHempstead, supra). ;\ plaintifr is not required to list the place and date of ddcndants'
meetings and the SU1llmaryor t!leir conversations when he pleads conspiracy. but the pleadings must
present facts tending 10 show agreemcnt and concerted action (Fi.••k v Letterman. 40 I F Supp2d 362.
376 [20051: see Crippell v Town of Hempsteat!, supra). Here, plaintiffs' complaint contains conclUSOI)'
and general allegations that defendants conspired together in violation or plaintiffs' rights under the
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Constitution and is ll1sutJicient to state a cause of action pursuant to 42 use ~1983 (see Scarfone v
Village f40ssining, 23 AD3d 540, 806 NYS2d 604 [2005]; Morpurgo v Incorporated Village ofS'ag
Harbor, 697 FSupp2d 309 [2010]). Other than the allegations in plaintifb complaint, the record does
not contam any evidence that such a conspiracy took place. Thus, the branch of the Town defendants'
motion for summary judgment dismissing the federal and constitutional cJauns against them is granted.

As to the Datteros' application for summary Judgment on their counterclaim for attorney's fees,
the law is settled that a civIl litigant may not recover attorney's lees in the absence of contractual or
statutory authority (see Obm. v Kiley, 149 AD2d 422, 539 NYS2d 767 [1989]; Rllhabi v Morrisoll, 81
AD2d 434, 440 NYS2d 941 [1981 J). Here, the Declaration states that "[if] any action or proceeding is
commenced by either parcel owner against the other parcel o\\'ncr to ll1terpret or enforce this
Declaration, to recover damages, enjoin any violation or enforce any other remedy avaJlabk under this
Declaration or under applicable law, then the prevailing party in such action or proceeding shall be
entItled to its reasonable attorneys' fees and disbursements In connection therewith." While the
Declaration includes a provision for the recovery of attorneys' fees, the Datteros failed to submit any
evidence or an accounting of their attorney's fees. Thus, their application for summary judgment on
their counterclaim for attorney's fees is denied.

Accordingly, the motion by plaintiffs for summary judgment in their favor against the Datteras is
denied as to each cause of actian, except for the cause of action far trespass. The cross motion by the
Datteros is granted to the extent plainti frs' claim against them for breach of contract, negligence, waste
and injury to real property, conversion, and nuisance are dismissed. Plaintiffs' claim for trespass,
hovicver, is severed and continued against them. The branch of the Dattcros' cross motion for sUljllnary
judgment on their counterclaim fiJr attorney's fees is denied. Fin,¥ly, the Town defendant?' cras.{malian
lor summary Judgment dismissing the complaint against them is granted.in it~ entirety. / /
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