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SUPREME COURT OF THE STATE OF NEW YORK

IAS. PART 9 SUFFOLK COUNTY

INDEX NO.: 40719-08
PRESENT:
IHlN. DANIEL MARTIN
_______________ x

FRANK RAGONESE AND HELEN
RAGONESE,

Plaintiff,

-agaillst-

PATRICK FILIPPI, JOSEPH FILIPPI
and P. FILIPPI CONTRACTING,

Defendant.
_______________x

Motion Date: 1217/10,12/13/10
Submitted: 12/14/10
Motlon Sequence No.· 03 - MO

04 - MG

PLAINTIFF'S ATTY:
Zisholtz & Zisholtz, LLP.
170 Old Country Road, Stc. 300
Mineola, N Y 11501

DEFENDANTS' ATTY:
Jonathan Tatun, Esq.
167 RusselJ Road
Oakdale, NYI1769

The following named papers have been read on this motion:
Order to SliMY Cause/Notice of Motion
Cross-Motion
Answering Affidavits
Replying Affidavits

X
X
X
X

PlallltlfLs, Frank Ragonese and Helen Ragonese move, pursuant to CPU{ 3212, Cor
summary judgment disl111Ssmg the defendants' counterclaim related to the work and services
performed by defendants, breach of contract, and quantum merLlit, ,1l1d far dIsmissal of the
defendants' counterclanl1s premised upon det~ll1lation and unjust enrichment.

Defendants, Patrick Fillppi, Joseph Filippi and P. FIlippi Contracting cross-move for an order
directing the plaintiffs to prOVIde separate and properly sworn answers to defendants' separately
served First Set ofIntelTogatories as previously dIrected by the court; for leave to servc defcndants'
Second Set oflntcrragatories; and for sanctions, costs, and attorney fees.

It is cll1lmed 1'l1aton or about September 1,2006, Frank Ragonese and Helen Ragonese hired
the defendants, Patrick Filippi, Joseph Fil ippi, and P. FilippI Contracting, to perform work, labor and
serVIces, and to furnish materials, in connection with the renovation and Improvement of the
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plallltiffs rl:sldl:llCe locatcd at 8 Wyandanch Avenue, Smithtown, New YorK, for the sum 01'
$35,000_00. The plaintiffs claml that they made payment to the defendants on a \veekly hasis,
totallllg $48,999. However, the defendants allegedly abandoned the contract wilh lhe plall1tilfs on
or about December 16,2006 prior to the defendants' complctlOn of the improvement's ~ll1d/or
pertl)]"llwncl: in a workmanlIke manner, necessitating that the plallltlff~ engage the services 01'
~ll101hercontractor to complete the renovatlOl1S. The plaintiffs cl<:\lmto have sust:tlllcd danwgcs 111
lhe "U1l1of P.5,(JOO.OO.

In their "Proposed Ven lled Answer with Defenses and Counterclaims," the defendants have
set 1~)Jthpoorl y framed and inartfull y pleaded counterc la1111Sw hieh are not Iabe led ;IScoun1erc Ia ill1S
and are interspersed with the affirmatIve del-cllses. A Ithough the pleading has been denominated by
the defendants as a "Proposed Verified Answer," this court deems it to be the Verified Answer with
Defenses and Counterclalllls It appears that the counterclaims arc as follows: breach of agreement
by the plaintiffs on the basIs that the plaintiffs billed to pay $50,000 for prevIous work performed
hy the defendants and 1I1lJustcnnchment of the pi ,1l11tltTs. The defendants seek money damages 011
the basis of quantum merLllt and defamation prenllsed upon the plaintIffs' claims being j~llsc and
unconscionable. Neither the plaintitfs nor the defendants dispute that these arc the counterclaims
and rel1e1' sought pursuant to those countercJauns.

In motion (003) the plal11tiffs seck summary judgment dIsmissing the defendants'
counterclaims related to work and services, asserting that the defendants arc not entitled to damages
under breach of contract or quantum meruit theories as the defcndants were unllccnsed home
improvemcnt contractors at the time \vork and servIces were provided; that the complalllt filed by
till' plaintiffs \Vlth the County Consumer Affairs Office sets forth statemcllts of bct ~ll1ddoes nOI
conSli tute a deh\1ll8 tory COllll1lUllication; ~lIldtha l'the defendan ts' aprl icatiOll for sanCl10ns ISwithout
menl as the ph1lllt'lffs·' claims have been made III good t~lith.

It IS noted in the transcrIpt of the heanng held on June 2, 2009 {C·ostelio . .I.) that the Court
denied motion (001) for dismissal and any other prayer for relief to dismISS until discovery IS
complete. It appears that all other discovery IS 110tcompkte as the defcndants are seeklllg further
disc losurc and Interroga tones and that there arc sti Ilm<Jny factual issues outslan(1J ng \Vblch prec luck
SllllHllary judgment ill this matter.

The proponent of a summal")' judgmcnt motion must make ,1 pnma faCie showing or
cn tit Ielllcn t t0.l udgmen t as a matter 0 f I~\\V, tendenng su ffielent evidence to c Ii111inate any material
Issues ofhlct j-i"olllthe case. To grant sUlllmary judgment it must clearly appear that no matenal and
In ab Ie Issue of t~lCt1Spresen ted (Sillman v TweJltieth Celltlll:J'-Fox Film COI1)()ratioll,3 N Y2d 395,
I()) NYS2d 498 [19.57]). The movant has the initial hurden of proving entltJcmt:nl to sUlllmary

Judgmt:nt (Willeurad IIN. Y.U. Medical Center, 64 NY2d S51, 487 NYS2d 316 [1(851). Failure (0
make such a showmg requIres denial orthe motion, regardless ol'the sufficiency of the opposIng
papec,> (Willegrad l' N. Y.U. Medical Celltel', sl/pra). Once such proof has been offered, the burden
thcn shJfls to the opposing party, who, in order to defeat the motion for summary judgment, 111II"t
prol''!'cr evidence ill adllllSsible form and Illust "'show hie!:; suftiCH:nl to rcqlllre ,1 tnal OrallY Issue

Page -2-

[* 2]



of fact"' (CPLR 3212[bl: ZIiCkerJJlllll v City ofiVe"" York. 49 NY2d 557, 427 NYS2d 595 [1980]).
The opposing party must present facts sufficient to reqUIre a tnal of any issue or 1:lct by producing
cvidcntialY proof in admissible form (Joseph P. Day Rea/(v Corp. l' AeroxlJlI Prods .. [48 AD2d
41)9.538 NYS2d 843 fl'od Dcpt 1979]) and must asscmble, lay bare and reveal his proof in order to
establish that the mailers set forth in his pleadings are real and capable of being cstablishcd (Castro
l' Liher(J7 Bus Co., 79 A D2d 1014,435 NYS2d 340 l2nd Dept 1981]). Summary judgmcnt shall only
be granted when there are no issues ofmatenall:.tct and the evidence rcquires the courl to direci a
j udgl1lent 111 t~lvor of the movant as a matter 0 f la\.\1(Friends of Anima!." •.I' A .••..••.oc:iateti Fur Mfi· .••...
4(, NY2d I iJ65, 416 NYS2d 79iJ [1979]).

In su pport 0 fth is Illotion, the plai nti frs ha ve su bIll! tted an attorney's a rri rmal ion, the ,If/lda vll
nr Helt:n Ragonese: copies of the summons wld verified complaint and defcndants' answcr: all
uncertdled copy oC the Suffolk County Department of Consumcr Affairs Home [mprovcment'
Contractor Llcensc No. 20,4 16-Hllssued January I, 199] and expiring January I, 1994; ullceni lied
copy of the Suffolk Coulltry Executive's Ortice OfCollsumer Affairs Homc Improvement LICcnse
No. 3694X-H dated March 30, 2005; a copy ofa document labeled "Remodeling Proposal dated June
25, 2004;" photocopies of checks and bank statements: a c.opy of the complaint filed with Suffolk
County Execulive's Oiliee ofConsumcr Affairs daled August 14, 200X; a copy ora leiter datcd
August 20, 2008 fromlhc County of Suffolk to Patrick H. Filippi wlrh his response attached thereto,
signed by Patnck Filippi as President; and a copy of a letter dated Seplember 12,2008 from the
County of Suffolk to Frank and Helen Ragonese. It is nored that the uncerrified copies of Ihe
Suffolk County Dcpartment of Consumer Affairs Home Improvemcnr Contractor License No.
20,416-HT and Ihe uncerrificd copy of the Suffolk Country Executive's Onice orconsumcr Affairs
I-Tome Improvemenl License No. 36948-H arc nOI in admissible form pursuant to CPLR 3212 and
sllch documents have not been cel1ified or authenticated.

COUNTERCLAIM FOR DEFAMATION

Turning to lhe counterclaIm which asserts that the plallltiffs cL.llms arc fllse and
unconscIOnable, such claim is lIltcrpreled to bC:l cause of action for dchn<ltJOl1. The clements or
a caLise of actIOn lar dct~lInation are a false statement. published without pl'ivi lege or aut!lot"1zation
10 a third P,lI1y, cOIl::itituting l~lLIltas Judged by, at a minimulll, a negligence ~tandard, and It must
either cause special harm or constitute de[unattoll per se (Dellaro v Rosalia, 1X Misc3d [ lilA, gS6
NYS2d 497 [Sup. CI. orNew York, Quecns County 2007]).

[nlhe inslant acrion, the defendants have l~lilcd [0 plead a cause ofactioll 011the cOllnten:lailll
for dcl~lI11alioll. Speci lically, thc counterclaim fails to allege the pal1JCular words complained orand
the tllllC, place. and manner of the purported defamatory stalement. There IS 110allegation that thc
COIltCIll of the communication, if privileged. was the product of actual malice (see, Gly"herg I'

A/e.nmder's Ille .. 133 AD2d 667, 519 NYS2d R38 [2od Dept 19X7J). Also, the defendant has not
claimed damages relativc to any alleged t~llse slatement. [Iowcver. the plalntitTs arc not seeking
dismissal oflhe cause of action f()r defamation based upon pleadlllg requirements and have served
an answer 111 response thercto. Instead, the plaintiff') seck summary judgmcnl Oil the merits
dismissing the counterclaim.

Helen Ragonese i'iled a claim for assistance with the Sulfolk Coullty 1":.xecul1ve's On-ice or
Consulller Afhlirs d<lt~d August 14,2008 wherein she claimed that Pat [:ilippi Ilever provided her
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with a contract although requested, that he l~lilcd to complete the job as agreed, and that work
performed by him had to be corrected at a cosl of532.852.00, However. the counterclaim does not
SCItOl1hthe statements claimed to be false and unconscionable, that there was actualmalJce. or the
damages daimed. This court cannot speculate as to what statements lhe defendants <.Ircbasmg thcir
wUI1[erclaim 011. thus precluding summary judgment.

AccordIngly, tllat pan of the application to dismiss the countcrclaim sounding in defamation
in which the defendants assert that the plaintilTmade false and unconscIOnable statements is denied.

COUNTERCLAIMS FORBREACH OF CONTRACT AND UNJUST ENRICHMENT

The dcl'cndants have asserted a counterclaim premised upon the alleged breach ofcontracL
bctwecn the parLies all the basis that the plaintiff railed to pay the c1dcndanl $50,000 Tile
defendants seek monetary damages Oil the basis o1'breach o1'contract and/or in quantllmmcrult and
claim the pia inti ff has been unjustly enriched.

Suffolk County Code. Chapter 345 Article II, I-Iomc Improvemellt ContraeLs, provides III
relevant PaJ1 as follows: "License required. A. It is unlawful for any person to engage many
busincss as a home improvement contraclor without obtainmg a license therefor from the Otlicc
(Dcp,1l1ment ofConsul11cr Affairs) in accordancc with and subject to the provisions of this Al1icle
and Article}'" (CF.C. Commercial f100ring Contractors. Inc. v Sachs, 13 Misc3d 143A, 831
NYS2d 358 [2nd Dept 2006]). "Suffolk County Local Law No. 21-1974, §2-207(2) provides: No
license or identification card shall be requircd of an architect, professtonal engineer. or any other
person who ISrequired by state or local law to allain standards of competency or experience as a
prerequisite to engaging in such profession, and who is acting exclusively within the scope oflllc
profcssion for which he is currently licensed pursuant to such other law" (The People of the Stll1e

of New York v Kom, 108 Misc2d 678, 438 NYS2d 694 [Disl. Ct. ofNc\',I York, First Dist., Suffolk
County 198 I]). Home improvemcnt contracting is broadly dcfined ill this local law to I11cludeany
repair, remodeling, alteration, conversion modernization, improvement or addition to residenual
property. To insure some minimal level of competence and character the legislature requires
Iiccn:;ing of persons involved in performing home improvement contracting work. The statute docs
not exclude pcrson~ who p~rform as home Improvemcnt contractors (scc. gCllcrollll, The People (~r
the State of New York v KOIll. supra).

Pleading ,"cquircments

cruz 30 15(c) rcqum:s that"[wlherc a plaintilYs cause ofactioll ag'linst a consumer arises
11'01lla plaintiffs conduct ora business required [0 be liccnsed by the departmcnt ofconsumeralTairs
of the city of New York. the Suffolk County Departmellt of Consumer Amurs, .. thc complaint shall
allegc. as part ofthc cause of action, that the plaintilT is duly liccnsed and shall c011lam the name and
number.. if any, of such license and the governmcntal agency which issucd such license ... "(Nemanl
COllstructioll Corp. }I De{~felllnkpor, 21 Misc3d 320,863 NYS2d 546 [Sup. Ct. ofNcw York. Bronx
County 200R]). A home improvement contractor must comply with two separate tl'sts to advancl'
a clallll. I Ie must haw a valid license at the time of pleading, and he must have a valid IICcnse at
the t1111Cof thc contrm:t and work. If the contractor cannot meet both lests its claim lllust be
disll1lssc(L WhIle CrLR 1312 deals only with the capacity to sue on a valId conlr'c\Ct,CPLR 30 IS( c)
involves a pleadl11g requlremcnt in connectloll with <.lcontract whIch lllay hnve lx:cn Invalid when
cxecuted. Indeed, the clTecLofCPLR 30]5(1..') is actually Similar to that orReal Prop. L<lw*442(d)

Page -4-

[* 4]



which requires a real estate broker to be licensed at the time the contract is entered into, not at the
time orthe actIon (~('(', Z(lJulelll' Zerbe, 139 Misc2d 737, 518 NYS2d 779 [Civ. C1. oribe City or
New York, New York County 1988]).

The New York courts have permitted recovery by an unlicensed contractor m hlllited
situations where: the licensing statute is clearly designed only to raise revenue; the acts arc malum
prohihitum; there is not clear Ieglslatwc mtent to Illvalldatc the contract; or there IS no danger to
health or morals. But, when the licensing scheme is designed to protcct the pubhc agamst fhllld, ~l
eontr,let by an unliecnsed person IS ullcnforceabk. An unliccnsed person is barrcd Jj-Olllrecovery
under the contract or in quantum meruit on the theory that the consideration for the contract is
contrary to public polley. The result IS thc same regardless of the contractor's partial compliance,
good faith or lack of actual IhlUd in performance, or whether the homcowncr knowingly takes
~ldvanlage ofthc contractor's flilure to be llcellsed (see, Zmulell v Zerbe, Xl/jJl"U). As set' forth ill AI-
Sill/ami v Bro.~·kie,40 AD3d 1021,834 NYS2d 873 [2"c1Dept 2007J, ")al home improvement
contractor who hlils to possess and plead a valid license as required by relevant local laws may
neither sue to recover damages for breach of a construction contract by a consumer, nor recover III
quantum meruit.·' It IS well settled that a contractor who was unlicensed in the municipality when~
the work was performed was baned from recovery in contract or under the theories of recovery or
quantum mcmit and unjust enrichment (Flax v Hommel, 40 AD3d 809, R35 NYS2d 735 [200 Dept
10071; Price v Close, 302 AD1d 374, 754 NYS2d 660 [2nd Dept 2003]). As set fonh in Blljas I'
Katz, 133 AD2d 730, 520 NYS2d 18 [1",1Dept 1987J, "an unlIcensed home improvement contractor
cannot recovcr for services rendered either on the contract or in quantum meruit. In additioll. New
York courts bar recovery regardless of whether the work is perfol111cd satist~lctorily or whether the
failure to obtain a license is willfuL"

]n reviewing the evidentiary submissions. It is determined that the defendants have not
plead cd their eoun!crclalm in accordance with CPLR 30 15(c) m that they do not state that they were
duly licensed at the llmc the contract was entered into and when the work was performed. The
plaintiffs claIm the de fendants were unlicensed <Itthe tlmc the \york was being performed. However,
the complaint sets Corth that 011 or about September 1,2006, Frank Ragonese and Helen Ragonese
hired the defendants in connection \vlth the renovation and improvement of the pl,unti Irs residence
located at 8 Wyandanch A vellue, Smithtown, New' York. The copy oCthe "Remodeling Proposal"
ISdated June 25, 2004. The plaintiffs have sublllitted a copy of the Homc J mprovcmcnt Comractor
License, No. 3694H-II which is not in admissible tonn but which was issucd March 30, 2005. There
is no expIration date on thc license, and, therefore, thc tefm of the license is nol known. In light of
the Jorcgoing, thiS courl cannot determine Iflhe defendants were possessed of a valid license at Ihe
time thc constnlctlon was pcrfonncd as required by Suffolk County Code, Chapter 345, Article II.
or whcn they asscl1ed their counterclaim (sec. CPLR 30 I5(e)).

(n view thcreoL there arc factual Issues concernmg whether the ddendants were licensed
al the lime they perlormcd work at the pla1l11Jlrs residence at 8 Wyandanch A venue, Smithtown
or at 44 Vdlage Hill Drive. Dix lIills, or for any period III which they claim the plaintiffs did 110t
pay for the work and services provided.

Unjust enrichment

Thc defenuants clalill In paragraph I 1 of lilcll" answer that the p1<lllltlVI's have been unjustly
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cnriched. The doc\fltlc of unjust enrichment is used as a dl:vicc for the prcvention of unjust
enrichmcnt of OIlCpany at the cxpense of another in the absence of a valid contract (see. Bllll! Wolf
Group, LLP v Gaiw1JJ Inc., 16 Misc3d 1113A, 847 NYS2d ~95 leiv. Ct. of tile City of New York,
New York COUllty2007 J). "The term unJlist ennchment does not signi fy a slngk well-defined causc
ofactioll. It is a general principle, underlying the various legal doctnnes and remedies. The phrase
unjust enrlclllllcnt ISused IIIlaw to characteril'.e the result or errect ora lililurc to make restitu1'lon,
or for property or benents received under such circumstances as to give rise to a legal or equitable
obhgatloll to account therefore. An action to recover on a theory of unjust enrichment is based 011

the equitable prinCIple that a person not be allowed to ennch himself unjustly at the expense o(
another. It docs not require a wrongful act by the one enriched and only requires that equity and
good conscience demand that the one enriched not retain the propel1y held. In order then lor the
defendants to recover, the plaintiffs must in 1~ICibe enriched. However, where a valid and
enforceable contract exists governing a particular subject matter. it precludes recovery in quasi-
contract lor events arising out of the same subject matter. Where there is a bona fide dIspute as to
the existence of a contract or where the contract does not cover the dispute in issue, a party may
proceed on a quasi-contract. To prevail on a claim of unjust enrichment a party Illllst show' th,lt (I)
the other party was enriched, (2) at that pnrty's expense, and (3) that it ISag,linst equity and good
conscience to permit the other party to retain what is sought 10be recovered (see. lUll£'WolfGroujJ,
LLP l! Gaitull, fllCo, supra).

Breach of Conti-act

At paragraph 5 of their answer, the defendants assel1 that [here was a contract that was fully
executed by the defendants and breached by the plaintifTs by lack. of payment. Patnck FIlippi's
swom response to the demand for a first se[ ofwriUen imen'ogarorics provides that in or about JUlle
2004 to December 2004, Filippi Contracting contracted with the plaintiffs to provide construction
services at 44 Village Hill Drive, Dix Hills, for fire restoration work for $50,000. brick work for
$30,000, second !"louraddition for $55,000, roof and sldmg for SI5,OOOO, intel"ali~l. The pl<l1I11ill
has submitted a copy ofa remodeling proposal dated June 25,2004 in the amount $ J 65.000 for \vork
to be done at the plallltifis' premises, but submits no contract. In the chul11 lorm subnlltted to
Suffolk Coullty ExecutIve's Office of Consumer Att1urs dated August 14,2008. Helen Ragonese
stales that she asked for a contract and never recclved one li·om Pat Filippi. In her supporting
anidavit. Ilclen Ragoncse stales that between 2004 and 2005. the defendants were hired and
engaged to perlorm certain work, labor and services in connection with her prior residence locattOd
at 44 Village Hill Drive, Oix Hills, New York. The defendants have pleaded a calise of action for
breach of contract and seek to recovcr tor damages, if so entitled. The defendants do not plead thai
there was no contract or that serviccs wcre provided without a contracl, and they do not plead that
there is a dispute as to the existence ofa contract: however. they have submitted no contract. The
defendants set f0l1h at paragraph 8 of their answer that the plnintiffs still owe 550,OOO.O{) for
previous worK performed hy the defendants.

[-[ere,no party has pnlduced a valid contract and ther<::arc I'actual Issues conet:rning whelher
or !lot Lht..':parties entered into a contract for work performed by the defendants on either residence.
Although the plallltitf has submitted a proposed work order, it is not known to tIllS court if the
proposed work ordcr was to be used as the contract. The plaintiffs claim that they never received
a contract although one was requested. The defendants merely assert that the panics emered il1to
an agreement or contract. Therefore, there arc factual issues with regard to whether or not a written
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contract existed, when the contract was to bt: pcdormcd, which project it was for, whether the partlcs
entered 11110an oral agreemcnt, and the alleged terms agrced to by the patiies.

Because it cannot be determined from the admissible evidence submItted whether or not
tlll:re was a valld contract or contracts, and because it C;:\I1not be dcten11llled whether or nor the
defendant possessed a valid home improvement contractor's license at the 11111ethe variOus home
improvement work was performed, it cannot be determined whether or not the plaintIff'S are entitled
to disllllssal of the counterclaims premised upon breach of contract, quantum meruit or ulljust
enrichment cOllnh:rclulIl1s.

Accordingly, plaintiff's' nlotion for dlsllllssal of the defendants' counterclaims for danlages,
1"01' breach 01'agreement, ror quantum meruit, and for unjust ellrlchment arc denied.

Defendants' cross-motion seeks separate, properly sworn Answers to ddcndants' First Set
of lnterrogatones and set faith the bases for such application. The defendants further seck
permission to serve defendants' Second Set ofInrcrrogarorics by virtue oftbe plaintiffs' anticipated
responses to the First Set of Imcrrogatories, as ser fortb_

Based upon a review or the submIssions, it is determined that the defendants have
demonstrated a basis to support the need I'or individual responses from the plaintllfs to defendants
First Set of lntcrrogatones and have demonstrated the basis to permit servIce or a Second Set of
Interrogatories with separate responses by each plaintiff.

So Ordered.

Dated: March 22. 20ll
Rivel'head, NY

IJO . DANIEL /~
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