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NELIDA VALENTIN, 

Plaintiff, 

DECISION and ORDE;B 

-against- Index  No. 4 0 0 0 5 5 / 0 7  

COLUMBIA UNIVERSITY, F I L E D  
Defendant. 

prior motion and cross-motion for summary judgment, which 

resulted in an  order (Prior Order) g r a n t i n g  summary judgment in 

f a v o r  of de fendan t  Columbia University dismissing the complaint. 

The motion to reargue  is denied. 

The f a c t s  are s e t  f o r t h  i n  the P r i o r  Order .  B r i e f l y  

s ta ted ,  Valentin was w a l k i n g  on the campus of Columbia U n i v e r s i t y  

in an  area known as  “ C o l l e g e  Walk” when she tripped and fell. 

The sur face  of  College Walk is made of hexagonal  stone pavers. 

Valentin claims that s h e  was caused to f a l l  when she stepped on a 

loose paver ,  and hew foot became caught between t h a t  paver and an 

a d j o i n i n g  one. 

f e l l .  However, the fall was witnessed by her co-worker, Yolanda 

Dessus (Dessus),  who happened to be walking  behind h e r .  Valentin 

submitted Dessus‘s a f f i d a v i t ,  stating that t h e  wa lkway  in t h e  

a rea  where Valentin fell had loose, uneven pavers  (Dessus A f f . ,  

Notice of  Motion, Ex. B ) .  Dessus a l s o  states that she had walked 

in that area  many times over t h e  years ,  and had observed many 

Valentin could n o t  r e c a l l  p r e c i s e l y  where s h e  
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loose and uneven pavers .  

problem to Columbia University or anyone else. 

She had never  complained of this 

Columbia U n i v e r s i t y  produced three witnesses fo r  

deposition. I n  sum and substance, these witnesses t e s t i f i e d  t h a t  

rhere was no actual notice of a defect  upon which Valentin f e l l ,  

and when loose o r  b roken  pavers were identified, repairs were 

made. Columbia University argued that the complaint must be 

dismissed because it had no notice of the spec i f i c  defective 

condition that caused Valentin to fall, 

In the Prior Order ,  I found t h a t  Columbia University 

was e n t i t l e d  to summary judgment because there was no evidence to 

raise a t r i a b l e  issue of f a c t  that Columbia University had n o t i c e  

of the hazardous condition that caused Valentin's acc iden t .  The 

evidence t h a t  loose or broken  pavers existed over the yea r s ,  and 

that Columbia University caused them t o  be repaired, is not 

evidence of negligence. The P r i o r  Order a l s o  found Valentin's 

contention that Columbia University had a "genera l  awareness" of 

a dangerous condition was legally insufficient to constitute 

n o t i c e  of  the p a r t i c u l a r  c o n d i t i o n  t h a t  caused plaintiff's f a l l  

( P i a c q u a d i o  v Recine Realty Corp., 8 4  N Y 2 d  967, 969  [14941). 

A motion to r e a r g u e  IS addressed to matters of law or  

fac t  allegedly overlooked or misapprehended by the court i n  

determining the p r i o r  motion (CPLR 2221rel). V a l e n t i n  argues 

that the c o u r t  misapprehended her "recurr ing condition" argument. 

In plaintiff's view, Dessus's statement t h a t  she had observed 

loose and b roken  pavers in the area for many years, toge ther  with 
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* '  * 

admissions by Columbia University that l oose  pavers had been 

zeplaced and repaired, is s u f f i c i e n t  not only to deny Columbia 

University's motion f o r  summary judgment, b u t  compels summary 

judgment  as to liability in Valentin's favor. 

below, the c o u r t  d i d  not misapprehend this argument, 

argument is unpersuasive. 

As explained 

rather the 

In support of her  " r ecu r r ing  condition" theory, 

Valentin had relied upon t h e  decision in Uhlich v Canada  Dry 

Bottling Co. of N . Y .  (305  AD2d 107 [lst Dept, 2 0 0 3 ) )  ( see  A f f .  of 

Ernest Buonocore,  E s q . ,  p a r t  of Ex. E to motion, paragraphs 3 9 -  

41). 

deliveryman, who for many years  had seen broken pavement and 

debris in t h e  p a r k i n g  lot where  he fell, 

complaints to the tenant, defendant  Canada Dry Bottling Co. 

court found t h a t  p l a i n t i f f  raised a t r i a b l e  issue of fact as t o  

the existence of the haza rdous  condition and notice of the 

condition t o  the t e n a n t ,  t h e r e b y  p r e c l u d i n g  summary judgment in 

t h e  tenant's f a v o r  ( 3 0 5  AD2d at 651-652) .  The instant a c t i o n  is I 

distinguishable in a number of ways. 

although she had observed l o o s e  and b r o k e r  pavers  in the area 

over the course of many years ,  s h e  never told anyone. 

evidence  shows that Columbia University made repairs q u i c k l y  

after learning of defects ,  a factor absent in the UhJrich case. 

If D e s s u s ' s  statement is accepted as t r u e ,  it does n o t  present 

sufficient evidence t h a t  the condition she observed years earlier 

is the same one t h a t  caused Valentin's 

That decision involved a slip and f a l l  victim, a 

and made repeated 

The 

I 

Dessus  a l l e g e s  that, 

The 

f a l l .  The re  is evidence 

3 

[* 4]



that l o o s e  and b roke r  pavers from previous years  were repaired,  

and  nons to show that the alleged defec t  existed for enough time 

f o r  Columbia University to have discovered and remedied it 

(Gordon v American Museum of N a t u r a l  History, 67 N Y 2 d  8 3 6  

E19861) .  F u r t h e r ,  it is undisputed that Valentin does n o t  know 

where s h e  f e l l .  

the c o u r t  misapprehended her claim t h a t  Columbia University 

created the o f f e n d i n g  condition when t h e  pavers w e r e  installed 

many years earlier likewise is misguided. 

For these same wea3ons, Valentin’s argument that 

Valentin f u r t h e r  a r g u e s  that the P r i o r  Order failed to 

address h e r  res i p s a  loquitur argument. 

doctrine has no relevance to her claim. 

case under  the doctrine, a plaintiff must show each of t h ree  

elements: (1) the event must be a k i n d  w:?ich ordinarily does not 

occur in t h e  absence of negligence; 

agency or instrumentality within the excLusive control of  the 

d e f e n d a n t ;  and (3) it must n o t  have been due  t o  any  voluntary 

a c t i o n  or contribution on the p a r t  of t h e  plaintiff 

Dermatossian v NYC T r a n s i t  A u t h . ,  6 7  N Y 2 d  219 [19861). 

This is correc t ,  b u t  the 

To make a p r i n a  f a c i e  

( 2 )  it must be caused by an 

( see  

Valentin cannot meet h e r  bu rden  with respect to the 

second or t h i r d  elements. 

r e l i e d  upon by  plaintiff, the alleged defect was readily 

observable. 

to w a l k  w i t h  reasonable care, so she cannot show that her fall 

was not due to any voluntary a c t i o n  or contribution on her  p a r t .  

Also, the College Walk is a public walkway,  and plaintiff could 

According t w t h e  Dessus affidavit 

Valentin had a duty t o  watch where s h e  was going and 
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not show that Columbia University had exc lus ive  control over it 

( s e e ,  Dermatossian, 67 N Y 2 d  219, and H a r d e s t y  v S l i c e  of H a r l e m ,  

II, LLC, 7 9  A D 3 d  4 7 2  [lst Dept 2010). The court's f a i l u r e  to 

analyze 'chis meritless argument in the P r i o r  O r d e r  is n o t  a 

material omission j u s t i f y i n g  reargument. The remainder of 

Valentin's contentions have been considered, and are unavailing. 

Accordingly, it hereby is 

ORDERED t h a t  plaintiff's motion for reargument is 

denied. 

Dated: A p r i l  7, 2 0 1 1  
ENTER : 
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