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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Index Number , 10430012007 

DERIGGI, KENNETH 

BRADY, EDWARD 

SEQUENCE NUMBER 009 

COMPEL DISCLOSURE 

VS. 

- 
INDEX NO. 

MOTION DATE 

MOTION 8EQ. NO. 00 9 
MOTION CAL. NO. 

- 

n this motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 
4 C r r , p j w . ~ +  t L k d  S / Z ~ / / D  

Cross-Motion: Yes No 
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Upon the foregoing papers, it is ordered that this motion 
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1) I 11 i n t i ff. 

Index No.: 104300/2007 

"* 
jutigincnt 011 liabilily on tlit. first, second a id  sixth causes of action in d&econd amended 

Plaintiff wilhdrew his claims against defcndants Mark Snad and Jolm Lugano 
[Transcript. dated . I u i i t '  24, 20 IO. pp. G-71 wd agrced thal reliefngainst delkndant 199 Bowery 
liestaui-;iiit (;loqi. L l L '  ( I90 Rowcry) was automatically stayed, when i t  filed for bankruptcy on 
Marcli 17. 301 0 [ l < q ~ I ~ ~  AIfii-matioil o r  Frank P. Winstnil, dalecl April 23, 3010 (Winston Reply), 
11.31. The Winslon Reply iuxgnized that the clainis in the third tliroiigh fifth C B U S ~ S  of action 
againsi the Rradys iqi i i rcd I99 Bowery's presence aiid limitcd the motion to the first, second 
and sixth c;iiisc.c; ol';iction against the Hradys. Id. 
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altliough il was not pleadcd. A court ~ i i a y  amcnd a pleading t o  conform to the proof at any time 

I'hc Imis  of a i.t.co\~ci.y Lor persoii:il services nit.isl, of co~irse, be a contract, and 
tliis must cillier bc pi'oven 01' iiiiplied. If the contract be riot expressed, it may be 
iniplicd li-om tlic iiierc rciiclitioii and xceptance of Ilie scrvico. 'l'lie presuniptinn is 
created tl ial  siicli services ai-e 10 be coinpensated, became t i 0  one i s  expected to 
labor witliout liirc. 

agreed to Ixiy l b r  i t .  Altci.nativcly, tliert: was an oral contract bccause the Hradys offered plaintiff 

a job and he iiiaiiil>sttd liis awcui by conduct, Le.. by working 
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bccausc i t  i s  drawii f iom facts that must be accepted as trur. which the t3radys admittcd due to 

from the facttral allegations arc determined by the court. Gwen v Dolphy, siipril. 

Plaintiffs i~cluest l o  amend the pleadings to allege a tlicoi'y o f ~ q w . s i  contract is denied. A 

J<i.adys, ~ 1 1 0  1~t1-1incd tlic heilcl? t o r  the construction. Moreover. as previously noted, thcre was 

an implied 01' ornl agrcernt'nt hctwceii h e  Bradys and plaintiff- so q i m i  contact does not lie. 

(second C R ~ I S ~  o f  actioii) is pcIsitccI OII  hteach of the nnenforccablt. Operating Agreeinent and is 

Plainti t'f is not elititled to rccove:~ punilive claiiiages for this ordinary fraud and breach of 
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