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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 10

X
WELLS FARGO BANK, N.A. successor by Decision/Order
Merger to Wachovia Bank, National Association, Index No.:  113468/10
Seq No.: 001
Plaintiff,
V.
Present:
EVEREST COMMUNICATIONS, INC. and LOTAY Hon. Judith J. Gische
TSHERING, J.S.C.
Defendants.

X

Recitation, as required by CPLR 2219 [a], of the papers con!ﬂaegl ige review of this
(these) motion(s):

APR 12 2011
Papers Numbered
PItPs n/m (3215) w/GS affid, DSS affiim,exhs .. ...... . NEWYORK. ......... 1
COUNTY.CLERKS oFFier

Upon the foregoing papers, the decision and order of the court is as follows:

This is an action to recover monies extended to defendants Everest
Communications Inc. ("Everest”) and Lotay Tshering (“Tshering") pursuant to a
promissory note and personal guaranty. Plaintiff now moves, pursuant to CPLR § 3215,
for entry of a default judgment against the defendants. This motion has been submitted
to the court without opposition,

Although there is due proof of service of the underlying summons and complaint,
neither Everest nor Tshering have answered the complaint or otherwise appeared in
this action within the time provided for in the CPLR, nor has their time to do so been
extended by the court. Plaintiff has also filed proof of additional service in compliance
with CPLR § 3215 [g]. Therefore, both Everest and Tshering have defaulted in this

action.
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Plaintiff is entitied to a default judgment, provided it otherwise demonstrates that
it has a prima facie cause of action. Gagen y, Kipany Productions Ltd., 289 A.D.2d 844
(3d Dept. 2001). A default in answering the complaint constitutes an admission of the
factual allegations therein and the reasonable inferences which may be made
therefrom. Rokina Qptical Co . Inc. v. Camera King, Inc.. 63 N.Y.2d 728 (1984).

The relevant facts are based upon documentary evidence and are set forth in the
affidavit of Gabrielle Sudo, a Recovery Officer for plaintiff. On March 26, 2009, Everest
executed a promissory note (the "Note") for a line of credit in the amount of $87,545.15.
This Note renewed a promissory note dated March 22, 2007, in the original amount of -
$100,000.00. On March 26, 2009, Tshering executed a personal guaranty (the
“Guaranty”), wherein Tshering personally guaranteed the obligations of Everest in the
event that Everest defaulted under the Note.

Plaintiff claims that defendants defaulted under the Note by failing to make
payments, despite due demand thereof. Plaintiff states that as of August 30, 2010,
defendants owed the principal amount of $85,949.32 and late charges in the amount of
$4,806.26. Plaintiff also seeks interest, attorney’s fees, costs and disbursements,

The elements of a cause of action for breach of contract are: (1) formation of a
contract between the parties; (2) performance by plaintiff; (3) defendant's failure to
perform; and (4) resulting damage. Furla v, Furla, 116 A.D.2d 694 (2d Dept. 1986).
Plaintiffs claims and the proof submitted on this motion establish the elements of a
prima facie cause of action against the defendants.

Accordingly, plaintiff is entitled to a default judgment against the defendants,

jointly and severally, in the principal amount of $85,949.32, plus late charges in the
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amount of $4,806.26, plus interest. The applicable interest rate on the date of the
defendants’ default, according to the Note, was 7.0% plus 3.0% (default rate), totaling
10.0%. Plaintiff is therefore entitled to interest from the date of default, August 30,

2010, at the rate of 10.0%.

Legal Fees
In general, each party to a litigation is required to pay its own (egal fees, unless
there is a statute or an agreement providing that the other party shall pay same. AG

36). Here, the Note

expressly provides that defendant is liable for plaintiff's reasonable attorney’s fees.
Plaintiff has not yet provided a bill of costs or an affidavit attesting to the fees incurred
and the reasonableness thereof. The Court, therefore, refers the issue of what plaintiff
may recover from defendant for its reasonable attorney’s fees to hear and determine.
Plaintiff is hereby directed to serve a copy of this decision and order upon the Office of

the Special Referee so that this reference can be assigned.

Gonclusion

In accordance herewith, it is hereby:

ORDERED that plaintiff's motion for entry of a default judgment against
defendants EVEREST COMMUNICATIONS, INC. and LOTAY TSHERING is
GRANTED; and it is further

ORDERED that the clerk shall enter a money judgment in favor of plaintiff
WELLS FARGO BANK, N.A. and against defendants, EVEREST COMMUNICATIONS,
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INC. and LOTAY TSHERING, jointly and severally, in the principal amount of Eighty
Five Thousand Nine Hundred Forty Nine and 32/100 Dollars ($85,949.32), plus late
charges in the amount of Four Thousand Eight Hundred and Six and 26/100 Dollars
($4,8086.26), plus interest from August 30, 2010 at a rate of ten percent (10.0%); and it
is further

ORDERED that the issue of what plaintiff may recover from defendants for its
reasonable attorney's fees is hereby referred to a Special Referee to hear and
determine; and it is further

ORDERED that any requested relief not expressly addressed herein has
nonetheless been considered by the Court and is denied; and it is further

ORDERED that this shall constitute the decision and order of the Court.

Dated: New York, New York
April 6, 2011 So Ordered:

HON, JUDITH\J. GISCHE, J.S.C.
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