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Shon POl"mOrder

SUPREME COURT· STATE OF NEW YORK

I.A.S. PART 7 SUFFOLK COUNTY

PRESENT:
WILLIAM B. REBOLINI

Justice

Jose J. Flores,

PlaIntiff,

-against-

JoscflJ1a Gemtez and Elmer A. Benitez,

Defendants.

Clerk of the COLll1

Motion Scquence No.: 001; MG
emspo

Motion Dure: 10/1/10
Suhmiucd: 1/19/11

Index No.: 05120/2009

Attomcv for Plaintiff:

Sibcn & Sibcn, LLP
90 East Main Srreet
Bay Shore, New York 11706

Auornev for Defendants:

RIchard T. Luu & A5s0Cl:.\lCS
PO Box 9040
fencho, New York 11753-9040

Upon the following papers numbered 1 to 25 read upon this marion for summary judgment:
Notice of Motion and suppotting papers, 1 - II; Answeling AffidavIts and supporting papers. 1:2-
19: Replying Affidavits and sUPPOlting papers, 20 - 25.

III this action. rhe plaintiff seeks to recover damages for personallOjuries arising from a
rcar-cnd motor vehIcle uccidenr which occulTed on May 17, 2007 in Central Islip, New York.
The accident purportedly OCCUlTedwhen a vehicle owned by defendant Josefina Benitez and
operated by defendant Elemcr A. Benitez collided witb the reHrof it vehicle in whIch the pbintll'l'
WUS:l passenger The plainld:f alleges that hc sustaltled serious and permancnt injurics ,IS a result
or the defendants' negligence in causing the accldent. Specifically, by way of the bill of
P:'lltlculars he alleges that he sustaltled senous and permanent injulies including a herniated Jisc
at C:'i-6, disc bulges at C2-3, C3-4, C4-5 and C6-7; cervical radiculopathy: cervical myofasci:.d
derangement: an annular bulge at L3-4: lumbosacral radiculopathy: lumbosacral myofascial
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d\:.~ral1g:l:111CIH:rlghL shoulder derangement: right shouJder supraSplIlatlls impingemcJll: I·ight
shoulder subacror11lal subdeltoid bursitiS: right shoulder biceps tendon subluxation/dislocdtlon:
right "houlder tendonitis; bUltOcks Lendomtis/contuslon: right knee COntus1On: pOsL-tr,lUmutTc
headaches, and cervlco-brachiaJ syndrome. PJallltifr alleges that he was confined to bed and
home from the date of the occurrence through May 19,2007, \vas totally disabJed from May 17,
2007 to May 19, 2007, and is partIally disnbled to date. Plaintiff alleges that he \Vas
ItlCapaCllaLed from employment for two days follOWing the aCCIdent.

The dcl"cndants now move for summary judgment dismissing rhe COlllplalllt on the
gruLtllds that the plaintlll did not SUSt<.lI11a "serious inJury" as defined by Insurance Law SectIOn
~51():2(d)

A defendant moving for summary judgment on the issue o1'whcthcr the plamtiff
suslalllcd a scnous l11jury has the lmtial burden of making a pmna facie showlIlg that the Tn)urcd
p!'UI111n·did not susUun a "serious 1llJury" WIthin the meaning of Insurance Law ~5102 (d) (see,
Alvarez v. Pruspect Hosp .. 68 NY2d :120 [1986]; Wine£'rad v. Ne'IN York lImv. Meet. Or., 64
NYlcl 85 I 11985J~ Zuckerman v. City of New York, 49 NY2d 557 [1980]; Pa£,mo v, Kin£sburv,
182 /\D2d 268 [2nd Dept., 1992]). A defendant may satisfy thiS burden by subrnitting the
pIaintJll's u\\/n dcpositilm testImony and the affirmed medical report of the defendant's own
cxaminll1g phYSICIan (see, Moore v. Edlson, 2S AD3d 672 [2"UDept., '2006]). Once Ihis showlI1g
h,IS been made, the burden shi fts to the plaintiff to produce evidentiary proof III aclmissi ble form
sufficiellt to overcome the defendant's submissions by demonstrating a trinble issue or fact that :r
senous in.iury was sustained withm the meaning of the fnsural1ce LI\V (see, GadcIv v. Eyler, 79
NY2d 955 [1l)92); (;1"OSSI11<111v. Wright, 268 AD2d 79 f.2'''1 Dept., 2000], Pal!:uno v. Kin£sburv,
182 AD2d 2()8 [2"d Dcpt., 1992J, see also, Alvmez v. Prospect Hosp., 68 NY2d .~20 l1986J;
I.llckennan v. CiLY of New York, 49 NY2d5S7 [I980J).

III support of Lheir rnolion for summary judgment, the defenebnls submIt, inler ulia, the
p[~lllltlirs deposition testllllony and the affirmed reports of Peter ChILI, M_D . Michael J. Kalz.
M.D :rnd i\l:tn B Greenfield, MD Dr. ChlU performed an llldependenr medical examinatlOI] 011

[he plall1LJI'rUll July J7,2007 He measured the r:mge of motion of the plaintJl'f's cervical and
lumhosacral spInes, cumparedilis findings (0 normal values, and found the plamtlf'f's range of
tnOllUll 10 he norm:ll in all respects. He concluded that the plalIllil'f had sustained stralils/spralils
of his l'l'I"vlcal, thuracic and lumhar spines, and that all of these In.luries had resolved. Dr. ChlU
concluded th~lL.ell'the lime uf hiS exalTllnallOn, the plaliltill W~lS not disabled, was capablc oj
lVurklllg al](.l pcrl'urmll1g ,lctJVitics of cl~lIlyIlvmg without restnction and diclnor require further
II-calmenL Itlcluding physical therapy.
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Dr. J<~l(l examined the plallltJff on February 16, 20iO. He examined the pLlllltlffs
ccrvlc,ti "pille and obt,ulled negative results on Adson's test. He measureclthe range of motl011 01:

the plaintiff':; cervIcal spine, compared his results to normal values and found the plaintiff's
range of mOil on to be normal in all respects. He examined the plaintiff's lumbar spmc and
obtained negative results on the straight leg raising rest, Babinski lest and Patrick's test. He
mcasureclthe range of motion of the plaintiff's lumbar spine, compared It to normal values and
found it 10 be normal in all respects_ Dr. Katz examined the plaintiff's light shoulder, found no
implllgcment and obtained negative results 011objective testing including the apprehension test.
lie measured the rangc of motion of the plaintiff's right shoulder, compared it to normal values,
and found it ro be normal in all respects. Lastly, Dr. Katz examined the plainliff's right knee. He
obtained negative results on objective tests includlllg Lachman's test, patellar apprehension W51,

pivot shifl, posterior draw sign and posterior sag sign. He measured the range of motion ofrhe
pLJintilT's right knee, compared it to normal values and found it to be normal in all respects. Dr
Katz. concluded that the plaintiff has sustained a cerVical strain, a lumbosacral strain, a right
shoulder conlUsion and a right knee contusion, and that all injulies had resolved. He concluded
that, at tile time of the exam, the plaintiff showed no signs or symptoms of permanence relatIve
to hiS neck. hack, nght shoulder or light knee. He found that the plaintiff was not disabled. was
capable of gainful employment as a landscaper and was capable of pcrfOiming activilies of daily
IiVIl1g. Dr. Katz fUlther nOled Ihat the MRI of the plaintiff's cervical spine, which he reViewed,
indicated multi-level preexisting degenen.lti ve changes.

The affirmed repons of Dr. Greenfield ~\vers that he reviewed an MRI of the plaintiff's
cerVIcal spi nc performed on December 9, 2007, an MRI of the plainti ff' s lumbar spine performed
on August 23. 2007 and an MRI ot'thc plaIntiff's right shoulder performed 011August 6, 2007.
In each report, Dr. Orecnfield affirms that each MRI depicted degenerative, chronic and long-
standIng conll1rions that \-vere unrelated to the subject accident and that there were no
abnormalities present which could be attributed to the subject aCCident.

As is relevant to this motion, the plaintiff testifIed thar he did not have any pam at the
scene of the accident and thai he first felt pain later that night. He missed approximately {wo to
three days of work as a landscaper immediately following the accidenl. He first sought medical
care approximately one to IWOweeks following the accident. He began receiving chiropractic
care and phYSical therapy from Dr. VleelHe's office approximately five days a week. HIS
treatment was latcr decreased to three times a week. He continues to treat WIth Dr. Vlcente's
ollicc approximately two tlilles per month. lIe resilfied that, as a result of the aCCident, he h~IS
constant luwer hack pain and intcrmlltent shoulder palll. He has cl1JTiculty lifting ~lI1dplaying
with IllS c1lddrcll III addilion, his work as a landscaper has become more challengIng.
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The evidence submitted by the defendants established their prima ./llCie entitlement to
summary judgment dismissing the complaint by demonstrating that the plaintiff did nOi sustain
,1 serious lllJury wHhin the meaning ofInsurance Law § 5102 (d) as a result orthe subjecl
.[(:ciLlem(see, Tourc v. Avis Rent A Car SyS" 98 NY2d 345 [2002]; GaddY v. Eyler, 79 NY2Ll
0)5 r19921: Sael'ia v. VIP Renovations Corp., 68 AD3d 1092 r2JlU Dept., 2009l: Dietrich v.
PulTCah Corp., 6~ AD3d 778 [2LlU Dept., 20091; DiFilippo v. Jones, 22 AD3d 788 [2"U Del'!"
2005!; Casella v. N.Y. City Transit Awh., [4 AD3d 585 [2"U Dept., 20(51). III opposition tu
the defendants' prIIl/afae;/(' showing, it was incumbent upon the plaintiiTto demonstrate. by tile
submission of objective proof of the nature and degree of lhe injury, that he did sustam a
"serious" injury as a result of the instant accident, or that there ~u'equestions of fact as to
whether he sustained such an mjury as a result of the subject accident (see, Tome v. Avis Rent
1\ Car Svs., 98 NY2d 345 al350 [2002]). The plajntiff failed to meellhis burden.

In opposillon to the motion. the plaintiff submits, illTer alia, the affirmed nmrutivc
reporl of SOCOITO Vicente. M.D. dated October 25, 2010, various treatment reports prepared by
Dr. Vicente from June 1,2007 through August 19,2009, the affirmed report of Fidel
Rodriguez, M.D., unaffinned MRI reports of the plaintiffs right shoulder, lumbosacral spine
and cervical spllle and uncertified and unaffi.nned computerized range-of-motion studies.

Although the MRf rcports of the plaintiff's right shoulder, lumbosacral spmc, and
cervical spine were lInaffumed, the plaintiff properly relied on them III opposition to the
defenclants' motion because the reports of the defendants' experts contain referenccs to thesc
MRI reports (see, J\mamcdi v. ArchibaJa. 70 AD3d 449 [Pi Dept., 2010·]; Gastaldi v. Chell, 56
AD3d 420 [.2",1Dept , 2008]; Williams v. Clark, 54 AD3d 942 ['2",1Dept., 20081). Nevertheless
these reports were insufficicnt to raise a triable issue of fact as to whethcr tbe plaintiff
sustained a serious lIljury lo his right shoulder. lumbosacral spine or cervical spinc. It 1S well
scttled that the mere existence of a herniated or bulging dISCISnot eVIdence ur a senous IIlJury In

the ahsence of obJective evidence of the extent of the alleged physical limitations resulung from
the lllJury and Its duration (see, Catalano v. Kopmann, 73 AD3d 963 l2"<.1Dept.. 201OJ:
Sllll,-1ll0vskivv. Barbaro. 72 AD3d 930 [211<.lDepl.. 2010J: Caraballo v. Kim. 63 AD3d 976 [2"<.1
Dep{ ,2009]: Sealv v. Rilewav-l. Inc., 54 AD3d 1018 [2'wl Dept., 20081; Ki[akos v. Mascera. 53
ADJd 517 [2'><.1Dept.. 200S]: Warill~ v. Guin!Uis. 39 AD3d 741 [2'Kl Dept.. 20071). The plaintiff
fails lu provide the requisite objective evidence.

Contrary \() the plaintiffs conlentioll. the aftlrmed rcporlS prepared by Dr. Vicente and
Dr. Rodriguez were insufficienl for this purpose. These reports failed to provide any competent
objeL'live medical evidence revealing the eXlstencc of a hmitation in the plaintiff's cervical spine,
lumbosacral sjJmc or right shoulder thai was conlcmporaneous wllh the subject accidenl (see,
Turchan v. Ove/.ole, 78 AD3J 929 f2",1Dept., 20101; Posa v. Guerrero, 77 i\D3cl89S [21\d Dept..
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2()I{)]: M:ll1l'illi v. L~r1iNY, Inc., 77 AD3ci 707 r:2'111 Dept.. :20IU]: Vicl-;ers v. h':.lI1CIS. 6] AD.ld
1150/2".1 Dt::pl 2009]) Although repurts prcpart:cl by Dr. Vicente note that I'lle pl:ulltilT had a
p:lInfullkcrcascd range of motion" In these arcas on Jlllle I ..:2007, Dr. Vicente I'ailed to qual1ti t'y

tile rcsuhs of <lilYrange-or-motion testing at such time (see, Simanovskiv v. Barharo ..T!. AO:id
930 r1"J Dept. ..2010]). The reports prepared by Dr. Vicente and Dr. Rodligucz wcre also
insufficierl( to r;.lisc a tliable issue of fact as 10 whether the plaintiff sustained a serious Injury to
hiS cervical spine. Illmbosa~ral spine or right shoulder as a result of the subject accident bCC:lllSC
they rai led 10 address the findings of the defend;.lnls' expert radiOlogIst who opined that there
WCfC no ~Ihntlrmal!lics causally related to the subject accident depicted 111 the pbintiff's MRls and
that the MRls dcpicted degenerative, chronic ,md long-standing cOIH..IitlOnsthut were unrelated to
thc suhJcct dCCldent (sce, Singh \'. City of Ne\-\' York, 71 AD:;d 1121 [2"J Dept., 20IOJ; Larson v.
PCI>!~llll).71 i\D:;cl739 [2,,,1Dept., 2010]; ROc!rJs[ucz \'. Grant, 71 AD:;d 6,')9 12"J Dept., :20101,
Lopc/". v. Ahdul-Wahah, m AD3d ,')98 ['1'1Dept., 20(9)).

The computerized range-of-motion tests annexed to the motion papers were Without any
pmhativc v;lluc because they were neither ccrti riet! nOf affinned (see, Simanovsklv v. Barharo,
7:2 /\DJd l):;O [2".1Dept-. 20101: Luna v. Mann, 58 AD3d 699 [2".1Dept.. 2009J: Hernandez v.
Tauh. 19 AO:;d 3()8 [2".1 Dept., 2005J).

Ll."tly. the p!alntifT failed to submit ;.IllYcompetent medical evidence to support a claim
that he was ull,lble 10 perform substantially all of hIS dally <lcl'ivlties for not less than 90 of the
ISO d<tys 1111l1lcdi<ltclyfollowing thc subJcct accident (see, Collado v. AboLlzcicl. 68 AD:;d 912
[2"J Dept., 1009]: VIckers v. Francis, 63 A03d I !50 [)Jld Dept., 2009]. AmalO v. Fast Rep:lir
!nc., 4:2 AD:;d 477 l2"d Dcpt . 20(7)).

Al'l·urdingly. it is

ORDERED thai the motion by the defendants for summary judgment dismissing the
comp!aint is granted.

D:Hcd: /\pril_0 __ . 2011

t

4h/£/Y~/6/&6~/
liON. WI LLiAM B. REBOLlNI, .I.s.c.

.,

, FINAl. DISPOSITlON NON-FiNAI. D1Si'osrl'lON
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