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Shorr Form Order

SUPREME COURT - STATE OF NEW YORK

I.A.S. PART 7 - SUFFOLK COUNTY

PRESENT:
WILLIAM B. REBOLINI

.Justice

Puul N Gunderson,

PIUlIlliff,

-against-

Trinity Homccarc, LLC ,Jk/a Tnnity Homccare,
A Walgreens Company, Opcion Carc, Inc., Option
Care of New York, Inc. and Walgreen Company,

Index No .. 05912/2009

Motion Sequence No : 002; MD
Motion Date: 4/22/10
SubmItted: 1218/10

Motion Sequence No.: 003; XMD
Motion Date: 5/12/10
Submitted: 12/8/10

Clerk of the Court

Defendants. Motion Sequence No.: 004; MD
Motion Dale: 10/26/10
Submitted: 12/8/10

Motion Sequence No.: 005: XMD
Motion Date: 1119/10
Submitted: 1218/10

Attorney for Plaintiff:

Cahn & Cahn, LLP
22 High Street, Suite 3
Huntington, NY 11743

Attornev for Defendants:

Linler Mendelson, P.c.
290 Broadhollow Road. Ste_ 305
Melville, NY 11747

Upon the following papers numhered I to 39 read upon thiS motion for protecli vc order: cross
motion 10 compel disclosure; mOlion to compel disclosure; cross marion for sanccions: Notice of
Motion anclsupP0rling papers. 1 - 11; 23 - 30; NOlice of Cross Motion and supporting papers. 12-
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21. ~l - 34: AnswcrJllg Affidavits and supporting papers, 22: ~5 - 36, Replying Affidavits aile!
SUpp0rlJng papers, 37, 38; 39; Other, defendants' memor~llldul11 of Jaw (#002): pL.llntil'r's
ITlelllUranclul1l of law (#002 & #003), defendants' reply memorandum of law (#002 & #OW).

This is ,\11action for IIlJunctive relJefand to recover damages under Llbor Law ~740,a:-;well
,IS 1'01'breach of contracl, based un the claim that the defendants, who are provIders of home health
care serVices, unL.I\vfully ten11lnated the plaintiff from his employment l!l retaliation 1'01" reponing
suspected fraudulent billlllg activity.

A.ccording to the plaIntiff, he was employed by one Of more of the defendants for 10 l'cars
Imor lu IllS terminalion on December 9, 2008. In September 2008, he received a Icuer from aile uf
illS coworkers, Dawn Remlszcwski, advislIig hun about the defendants' ongoing fraudulent blllmg
acrivltles. In the letter and, in subsequent discussions, Remiszewski stated that she had been
Illslructed by her supervisors, including Monica Persaud, 10 "fix" Medicare eXpl~ll1iltHlll01 benefit
forms by changing lhe demal codes to ensure that the defendants would receIve payment when the
altered forms were subsequently SUb11l1ltedto secondary insurance cmriers. On October 24, uncr
Invesligatlllg und cOlll'irmmg the truth of these allegations, the plamtiff reported the suspected fraud
to Heather Olsen, a vice preSIdent In the bJlllng department. The plamtiff specifically implicated
Persaud, who INUS also hiS Immediate supervisor and the general manager of the faCIlity, In hIS rep0rl.
An 11lternal invcstlgation followed. Desplte assurances from OI1)cn that there would be no reprisals
against anyone rcgarding thIS malter, the plaintiff was adVised on December 9 by his supervisors,
11lcluding Pel-saud, that he was being tennlIwted effecti ve ImmedIately. He later learned from John
Mullen, a former owner, that Mullen had I-eceived a text message from hIS partner stating thaI the
plaintiff \vas ·'a mce guy" but "he tumed Monica m for fraud, and he gor what he deserved."

The defendants, for their part, deny that the plamtiff'.s w'hislleblowmg ani vlty played any role
In hIS termll1ation.

The JcI'endants now move for a protective order. Havmg conceded, for purposes of this
actlUn, thal' the 1'1aln tl l'f engaged III protected acti vlty under Labor Law *740, they COiltend th~lt the
lIalUI'C and clrcumslanccs of the alleged fraud, and the validity of the plainuff's reports, are not
malCnallo the pl,ulluff's claim.

CPLR 0310] (a) proVIdes that there ·'shi.111be full disclosure of all matter material ,11ld
nccessary in the prosecution or defense of an actlo[] "

The words, "material ami necessary," <.Ire,III our VIew, to be interpreted liberally to
require disclosure, upon request, of any facts bearing on the controversy \,vhich \vlll
,lssist preparation for lnal by sharpening the Issues and reducing delay and pr-olJxlty.
The test IS olle of usefulness and reason ,', ,', ,', In this connectioll, we note, the word
·'necessary:' even under Conner sectIOn 288 of the CiVil Practice /\et, was held to
ll1ean "needful" and Ilot indispensable.
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(Allen v. Crowell-Collier Pub!' Co., '11 NY'1d403. 406-407 r 19(81). Thus, "laJny maHer which may
lead to the discovery of admissibleproofis discoverable" (Bieman v. Dime Sav. Bank nfN. Y.. FSB.
153 AD1d 912. 914 [2'" Dept.. 1989]).

Based on [he eVidence that the plaintiff's rerOI1 directly implicated his Immediate supervIsor.
as well as the temporal proximity of his whistlcblowing activity and his tenTiination, the Coun finds
that the nature and circumstances of the alleged fraud are germane to whether the defendants had a
retaliatory motive In terminating the plaintiff s employment and, hence, arc matelial to the plaintilT' s
claim. Accordingly, the defendants' motion IS denied.

The plaintiff cross-moves, illler alia, for an order compclllllg that the defendants produce
documents previously Withheld in response 10 the plaIntiff s first notice of discovery and inspectioll.

Pursuant to UllifonTI Rulc..'l for Trial Courts (22 NYCRR) §202.7 (a), a party seeking to
compel disclosure is required to serve and file an affirmation of a good fai[h efforE to resolve the
underlying discovery dispute. Such an affirmation must indicate the time, place and nature of the
consultation, the issues discussed and any resolutions, or must show good cause why 110 such
conferral with opposing counsel was held (Uniform Rules for Trial Cts. [21 NYCRR] §202.7 IcJ:
N,][o!i v. Milaa,o. 65 AD3d 1309 [2"Ll Dept., 2009]: 148 Ma£!.nolia v. Men'imack MUL Fire fns. Co ..
62 !\D3d 486 II" Dept., 2009]).

The ··good fmth" requirement IS ll1tcnded to remove from the coun's work load all
but Ihe most slgmficant and unrcsolvahle disputes over what has been the most
prolific generator of pretnal motions. di~covery issues. Mosl seasoned Iltlgators
knu\v thal, WIth a modicum of good sense, discovery dIsputes c<ln and should be
rcso Ivell by Ihe allorneys WIthouI' the neeess I ty 0 f j udi CIUI llltcrventi 011.

(Felton v. CI1<IIwi. 1"16Mlsc 2d 977, 982 [Sup Ct., Rensselaer County, 1990J).

Hen.:, i[ ,lppcars from the atlirmutlOll submitted by the piullui ff' s anorney that the Dilly issue
discusscd by the parties III anempting to resolve thcir discovery dispute was the materiality of
eVldencc cUllCcrlling lhe nature and circumstanccs or the alleged I"r·aull.The Court has now rcsol veu
thaI issuc in the plaintltYs favor. Nevertheless, there remain numerous unresolved (and potentIally
nl(;rilUrioLls) objections to the oUlstanding document requcsts, e.g., lhal they seek privileged
inf{)rm~l!ioll. lhal they arc overly broad, and that they are Ilot reasonably calculated lo lead to the
disL"t>vcryof admissible eVidence. Thus, to the extent [he plainlifr seeks lo compel the ddendants
to produce the dOt:umcnts previously Withheld, the cross motion is denied. without prejuuiu.: to
rCllewalupon the submission of a new affinnation eVincing a di ligen! elTon by the plaintilTlo resol ve
Ihc ongoing dispute. as by offcnng to nan'Ow or otherwise modify lhe outstanding rcquesls to
aCCllllllllodate any valid objection. Insofar as [he plaintiff seeks to compel Dawn Remiszewski amJ
Heather Olsen to testify at their deposilions concerning the details of the alleged fraud, the cross
motion is denied as premature, as It docs not appear that lhe depositions have yet taken place (see,
CPI.R *31:24).

[* 3]



Gundersoll v. Trinitv Home Cart', et at.
Index No.: 059'12/2009
Page 4

The derendal1ls separately move for an order compelling further responses to certain
lTlterrngat(Hies and dO<.:umeIHrequests. The Court finds the supporting affirnl,uion of good faith
deridcnt. Bas~d on the affirmation provided, it appears that after the plaintiff served his response
to Ihe defendants' second request for production of documents, the defendants' attorney sent a leuer
dated August 6. 20 to to the plaintiff's anomey outlining the pcrcei vetl deficiencies In the response.
10 which no written reply was received_ The defendants' attorney then contacted the plaintiff's
attorney by telephone inquiling whether he mtended to respond to the August 6 letter. to which the
plaintiff's attomey replied that he did not intend to revise his response. Such an exch.mge. absent
any apparent elTon to modify or simplify the subject requests, is insufficient to comply Withthe rule
(see, Amherst SvnaQOQuev. Schuele Paint Coo, 30 AD3d 1055 14th Dept., 2006]), as is the vague
reference in the affirmation to "discussions in an attempt to settle thle] issue" (see, Uniform Rules
for Trial Cts [22 NYCRRJ §202.7 [cl: 148 Ma2nolla v. MelTimack Mul. Fire Ins. Co., 62 AD3d 486
II>! Dept.. 10091). Nor does the affinnation reflect any efforts to resolve the dispute regarding the
plaintiff's response to the defendants' first set of intcrrogatories and request for production of
documents. Accordingly, the defendants' motion is denied, without prejudice to renewal upon the
submission of a new affirmation evincing a di ligent effort by the defendants to resolve the ongoing
dispute.

Irrespective of the foregomg, the Court is constrained to question the relevance and scope
of the defendants' requests for resumes and <luthorizations for the release of employment records
from the plaintiff's former, CUHent, and pOlential employers, as well as 10 note the defendants'
ackl1uwlcdgment !har the plamtiff 1S not seeking damages for emotional dIstress.

The pJ~llntiif separate] y cross-moves for an order awurding sanctions against the defendanls
and thci I· atlurney nit accounl or thel r alleged abuse of the dl';covery process and thell' threats to seck
sanclinlls ag~lIllstthe plaintll'!"rur continulIlg to prosecute the acllon

This cross mulion ISdellled as well. To the cxtcnll'hat the plaintiff seeks [die!" under CPLR
*J 126, [he Court observes that the plallllJfl's attorney fatled to provide any affirmation of a good
I-ailh efforl tu resolve the underlying discovery dispute (see, Und'orm Rules for TJial Cts [21
NYCRRI *202.7 [a]); III any event, slI1ceCPLR *3126 applic~ only to parties who refuse 10obey
all urder 1"01"disciosul-c or wi Ifully fai I to disclose Inforrnatioll which a coun finds ought to have been
disclosed (~, Piazza v. Great All. & Pac. TeaCo .. 300 AD2d 381 [2"J Dcpt.. 2002]), the plaintiff's
reqUL:Slfor sllch relIeI"ISpremalurc. Finally, since the Court cannot dctertmnc at thIS juncture
whcther the defendanl"; have engaged 111 "frIvolous conduct" within the meaning of 22 NYCRR
~130-1. j (L'). the plainti IT's funher request for an award of sanclions pursuant to 22 N YCRR P,1I1130
ISdenied without prejudice to renewal upon the conclusion of the actIon.

The panies arc advised to make a determined effol1 to resolve conunultlg and future
discovery disputcs expeditiously and without additional motion practice_

Based on the foregoing, It is
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ORDERED that these motions and cross 111011011Sare hereby cnnsnlldatcd for purpllscs of
lhtS dClL"fil'llnation: ~IIH.lIt is further

ORDERED that the 1110110nby the defencbnts for an order pursuant [0 CPLR ~J10:; (,I)
precludll1g tile pl,lIntJll from seeking to obtain disclosure, Including documents and dqlOSltlOIl
testimony. cOIlL:crrling the l1ature, circumstances or validity of any ~dleged I'raudulent aoivilY
clIgagcd In by the ddcndams, is denied; andals ['urther

ORDERED that the cross motion by the plamtifr for an order pursuant to CPLR 0311-1
c()nlpcliing the defendants to respond to LheplainLi IT's first notice of discovery and inspectIon (bled
August 6, 1009, and lO testIfy concerning the details of the alleged fraudulent hillll1g actwlly, is
detlled, and It IS further

ORDERED that the rnoLion by the defenuants for an oruer (i) pursuant Lo CPLR 0:112"j
l'umpel!lllg the plaintitl to disclose each ~lllUevery document and lhlng responsIve to document
t'cquesl numbers 19 ~Ind:20 of the defcndants' first sct of interrogatmies and requesl for productIon
01-documents, ;md doculllcnt request numbers 3, 5, 7, 8, ~lIlcl9of the defendant's sceolld rcqucsl I-ur
Im1liuclion 01' documents, (il) pursuant to CPLR ~3101 (h) compelling the pl~LIntitllO ~lmcnd,
supplemcnt or update hIS answers to Intcrmgatory number 8 of the del'endants' first set or
I111('l'lOgaL()r1eS,and (i 11);JI,varding the defendants then- reasonable expenses, IIlc!uding attorneys' fees
'lIH.lcush. is dCllIed: and It IS further

ORDERED that the cross motIon by the plamtiff fm an order pursuant to CPLR ~3126 and
.21 NYCRR ~130-1 I awarulng sanCliolls againsl the ucfendants and theIr ;'ItlOrney is uenlcd,

c , {

[J"bl. ApIII£.2011 <J-~~~~.
liON. WILLIAM II. REIlOLINI, .J.S.c.

___ FINAL DISPOSITION X NON-FINAL DISPOSITION
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