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Plainljff coiiiriicnced the inslant action to recovcr damages l‘or personal irij Liries she 

allcgcdly sustained when slic tripped and fcll duc to :in alleged delkct in tlic Iiaiidicap ramp 

located al thc iioi-thcast corner oi. West SO‘” Street and 7”’ Averiuc, New York, New York on July 

35, 300h. I’lainlilTnow i~iovcs li)r an order directing dcfcnchit the City or New York ( lhe 

?’ity”) to produce Shawn Rae, a C’ity employec, for a deposition. The Cily cross-Iiioves lor 

summary judgment dismissing tlic complaint aiid a11 cross-claims against it. For the reawns sct 

foi-t h bel c) w , plaint i fi’ s 111 ot i (311 i s denied arid t lic C’ i ty ’ s cross-rii ot i on is gr-anled, 

The relevant facts NC as follows. On July 25, 2006, plaintill’alleges she siislained 
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personal iiij iiries when she tripped and i i l l  due to i~llcgccl d e i c t  in the handicap ri1111p locatcd 

alleges that tlic side 01' the 1iandic:rp raiiip 1i)riiis ;I sleep angle dowiiwxd between thc normal 

levcl of tlic curb and tlic bottom of thc ramp. Additionally, plaintiff clairiis that according to the 

ADA acccssihility guidelines for builclings and facilities, the ilarcd side 01 the handicap ramp 

should have 3 ~iiasimum slope of 110 more than 1 : 10 (Tor cvery 10'' of length o i  the flared sidc, 

thc sick should dcclinc by 1 'I). Plaiiitill'allcgcs thal becausc tlic slope of Ihc flared side ol'the 

~n~~casonab ly  d; l r igero~~,  xhc was caused to pitch forward into the street, thereby fr-acturing her 

wrist. 

Plainti~l'claiiiis that over 21 period of. 17 inonths, I'our Suprcme Cowl Justiccs issued live 

orclcrs compelling the City to producc documciits in its posscssion rcgarding constiiiction ol'the 

1iandjc;tp rain17 which cilLlsed plaiiitiil's acciclcnt. '1 lie City failcd tu produce such clocuments 

until this court issucd the ibllowing (Ircler: 

Deft. sliall williin 30 days provide PIif with a detailed aliiidavit 
indicahig what search was c h i c  to determine whcn arid by whom tlic 
subjcct ranip installation was doric and lhe results of that search. II 
the Deli. FAILS to comply, '1'1 IEN the Deft's Answer is stricheu 
without the iicecl ol' ;I further motion. 

which stated in its eritircty: 

At the rcqucst oi'llie Ncw Y ork City Law Ikpartnient and pursuant 
to  iny posilion, I personally coiiductcd ;I search 0 1  tlic Pcclcstrian 
Ramp Uiiit's ~-ccoi.ds iL)r rani p inslallalion rccords, ramp iristallation 
contracts, the identity ofwlio installed thc pedestrian ramp, and when 
the ramp was installed lor tlic Nui-thcasl corncr ofthe iiitcrscction oi' 
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At ;L Compliance C'onlii-cnce helcl 011 July 7, 20 10, plaintil-'l'claiiiis slic advised tlic Cily that she 

wanted to conclucl 21 bi-icf clcposition d~ Shawn Rae to asccitain exactly what il is lie sexclwd in 

order to determine whether the xarcli was sullicient and whcthcr llicre arc oltier records that 

shoiild he searchcd. Thc City's counsel, however, 1-cfused to produce Sliawii liae lior a 

deposition. 

Initially, i t  is undisputed that tlic City is rcquired to have prior wriiten iiotice 01 the subjecl 

condition pursuanl to 117c prior wrillen iiotice provisions of $ 7-201 (c)(3_) of'lhe Adni inislrativc ('ode 

of tlic ('ily oi'Ncw Yor-k. 'I'hat scction provides as follows: 

N o  civil action sliall bc iiiainlnincd against the city for damage to 
property c)r injury to person or dcatli sustained in conseqiiencc of any 
slreet, highway, bridge, wliarl; culvert, sidewalk ur c~.osswalk, 01: any 
part o r  portioii of any of the loregoing iiicluding any encumbrances 
thereon cor atlachincnls tlicrcto, being out  ol-repair, irnsafc, dangerous 
o r  obstructed, unless it appears tha t  written notice 01' the dcfcclive, 
unsafe, dangerous or  obstructed condiliori, was a c t d l y  givcn t u  tlic 
conimissioncr of' transportation or any person o r  departiiicni 
authoriz,ect by the commissioner to reccivc such notice, or whcrc thcre 
was previous injury to pcrson or property as a result of tlic existence 
of ihe defective, unsal'e, dangerous o r  obstructcd condition, arid 
writtcn iioticc t1icreo.fwx given to a cily agency, or there was writtcii 
;tcknowlcclgement from the c i ly  of tlic dekctivc, unsak, dangerous 
or obslructcd condition, and tlicre was a fiiilurc or neglect withiii 
filieeii clays a k r  the reccipt of s~icl i  notice to repair ur reiii(ovc the 
dcfccl, danger o r  obstruclion cornplaincd ol; or the placc utli~rwisc 
i i i  ad e rc as (3 n a bl y sa f c  . 

f'ursuant to Admin. C'odc 7-20 I ,  ;I plaintiff is rcqiiired to both plcad prior notice and to 

[* 4]



pi.nve thi t  thc City liad prior written notice of the dell’ctivc condition. Plaintiffs must prove that 

tlic C‘ity liad prior wi-ittcn notice of the speciljc clcfcct alleged i n  thc compllrint. Siniply allcging 

thut a ro:idw;iy is gcmxilly neglected o r  iitisdc is not suilicicnt. A‘OP Ilcli i ioii / t> v. MLjliq)olituri 

Ljfi) IMS.  C’o., 304 A.13.2cl 47 1 ~ 474 ( 1 ’I’ IkpC XO? j .  Moreover. the C ~ o u i - t  of‘ Appenls Ius liclcl tliat 

when a Rig Applc Map is used to satisfi thc prior written notice rcquircnicnl, 1he lype and 

location oi‘the defkct must be prcciscly noted (oil thc map. ,Sccc 11 ‘Ority’iio 17. (“i/y q/ ’Ncw York, 1 1 

N.Y.31 581 (2008). 

111 tlic instant action, thc City 173s mride out its prima IBcie ca.sc that it clicl not receive prior 

writLen notice of tlic deKectivc c(mCJition. In response, plaintiff lins f;,iiled to raise ai1 issue of fact 

as to whclher the City liad prior writtcn notice oftlic del-kctive condition bascd on the existcncc 

of the 13ig Applc Map. ‘lh I3ig Applc Map submitted by plaititill‘contains markings 

corresponding to a pol-lion 01.‘ tlic curb w1ic.l-c “cxtcnded section of brolien, misaligncd, or mcvcii 

curb” cxists. I-lowcvcr, the Big Apple Map docs not speciljr that the section or the curb at issue 

in this cnsc was “too slopccl” or slructurally delicient as plaintill‘allcgcs. It is well-sellled that 

thc prior writlen noticc givcn LO ~ h c  City niusl be for the specilic defect involved, and not merely 

;I similar or  nearby conditjol-i. I d ;  .SCJO ~rl,ro Hclntonlr~, 304 A.13.2d 471. 

Even i l h c  C’ity did not have prior writtcii iioticc ol‘a delcclivc condition, i t  can still bc 

held liable ii)r injirrjcs resulting lrom a condition that it created through ;in n1’fii.niativc act of 

negligence or j r tlic roticlway was usccl For ;I “special use” which coiifcrred a special h i e  fit upon 

the City .  ,See ( Iho/c~/~ 11, C‘il-v o f N ~ 1 1 ~  J’ork, 8 N.Y.3d 8x8, 889 (2007), If~~laiiitiffclainis thal the 

city cawed or crcatcd the condition, plaintill’must sliow that thc City created the dcfcct through 

a11 aflirina.tive act of negligence “that immediately rcsiiltl ed] in the existence o r  a daiigcrous 
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establish that the City had iql igcnt ly  perfcmicd a polhole rcpair which iniinediately rcsultcd in 

;i dangci-ous condilioii. ,Cw 10 N.Y .3d 726, 

In [lie inslant action, plainljff 113s failed tu raise ail issue ortriablc fact as to whether the 

Iiom asserting that the City caused or created tlic condition becausc plaintill’ L d e d  10 asscit a 

the ownership, operatimi, control, nnd maiiitenance ol‘ the public sidewalk.” This languagc, 

however, is insirflicjciit to infoim the City of plaintil‘l’s c1iiJ1-11 that tlic City caused and crcalcd tlic 

allcgcd struclural delkct in thc liandicap ramp. ‘lbus, plainlirl’s Liilurc to iiicludc a cause and 

create tticol-y in hcr Notice ol‘ Claim prccludes that tlicory as a hasis ol‘liability against the Cily. 

Accordingly, plaiiitift’s motion lor an ardcr dirccting the City to prodLicc Shawn Rae lbr  a 

deposition is denied m d  tbc City’s cross-motjoii for summary judgment is granted. ‘I’his 
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