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Plaintiff commenced the instant action 1o recover damages {or personal injuries she
allcgedly sustained when she tripped and fell duc to an alleged defect in the handicap ramp
located at the northeast corner of West 50" Street and 7" Avenue, New York, New York on July
25,2006. Plaintiflf now moves lor an order directing defendant the City of New York (the
~City”) to produce Shawn Rae, a City employec, for a deposition. The City cross-moves {or
summary judgment dismissing the complaint and all cross-claims against it. For the reasons set
forth below, plaintiff’s motion is denied and the City’s cross-motion is granted.

The relevant facts arc as follows. On July 25, 2006, plaintill alleges she sustained




personal injuries when she tripped and [ell due to an alleged defect in the handicap ramyp located
at the northeast corner of West 50" Street and 7" Avenue, New York, New York. Plaintiff
alleges that the side of the handicap ramp forms a steep angle downward between the normal
level of the curb and the bottom of the ramp. Additionally, plaintiff claims that according to the
ADA accessibility guidelines {or buildings and facilitics, the {lared side of the handicap ramp
should have a maximum slope of no more than 1:10 (for every 10" of length of the [lared side,
the side should decline by 1"). Plaintifl alleges that because the slope ol the flared side ol the
handicap ramp where plainti(®s accident occurred far exceeded the guidelimes and thus was
unrcasonably dangerous, she was caused (o pitch forward into the street, thereby fracturing her
wrist.

PlaintifT claims that over a period of 17 months, four Supreme Court Justices issued live
orders compelling the City to produce documents in its posscsston regarding construction ol the
handicap ramp which caused plainti{”s accident. The City failed to produce such documents
until this court issued the lollowing Order:

Deft. shall within 30 days provide PItf. with a detailed allidavit
indicating what scarch was done Lo determine when and by whom the
subject ramp installation was donc and the results of that search. 1
the Delt. FAILS to comply, TIEN the Deft’s Answer is stricken
without the nced of a further motion.
Thereafter, plaintifl alleges that the City served upon her an allidavit signed by Shawn Rae
which stated in its entirety:
At the request of the New York City Law Department and pursuant
to my posilion, I personally conducted a search ol the Pedestrian
Ramp Unit’s records for ramp installation records, ramp installation

contracts, the identity of who installed the pedestrian ramp, and when
the ramp was installed [or the Northeast corner of the intersection of
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West 50% Street and 7" Avenue, in the City. County and State of New
York. My scarch covered from 1995 through July 25, 2006. "The
pedestrian ramp unit maintains records related to pedestrian ramps by
means ol a databasc. The databasc covered records dating back to
1995, The results of the search were negative.

At a Compliance Confercnce held on July 7, 2010, plaintff claims she advised the City that she
wanted to conduct a brief deposition of Shawn Rac to ascertain exactly what it is he searched in
order to determine whether the search was sullicient and whether there are other records that
should be searched. The City’s counsel, however, refused to produce Shawn Rae for a
deposition.

Initially, it is undisputed that the City is required to have prior wrilten notice of the subject
condition pursuant to the prior written notice provisions of § 7-201(¢)(2) ot the Administrative Code

of the City of New York. ‘That section provides as follows:

No civil action shall be maintained against the city for damage to
property or injury to person or death sustained in consequence of any
street, highway, bridge, wharl, culvert, sidewalk or crosswalk, or any
part or portion ot any of the foregoing including any encumbrances
thereon or attachments thereto, being out of repair, unsafe, dangerous
or obstructed, unless it appears that written notice ol the defective,
unsate, dangerous or obstructed condition, was actually given to the
commissioner of transportation or any person or department
authorized by the commissioner to reccive such notice, or where there
was previous injury 1o person or property as a result of the existence
of the defective, unsale, dangerous or obstructed condition, and
written notice thereol was given to a cily agency, or there was written
acknowledgement from the city of the defective, unsale, dangerous
or obstructed condition, and there was a fallure or neglect within
filteen days aller the receipt ol such notice to repair or remove the
defect, danger or obstruction complained of, or the place otherwise
made reasonably safte.

Pursuant 1o Admin. Code § 7-201, a plaintitf is required to both plead prior notice and to
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prove that the City had prior written notice of the defective condition. Plamtiffs must prove that
the City had prior written notice of the specific defect alleged in the complaint. Simply alleging
that a roadway 1s generally neglected or unsale is not sullicient. See Belmonte v. Metropolitan
Life Ins. Co., 304 AD2d 471,474 (1" Dept 2003). Moreover, the Court of Appeals has held that
when a Big Apple Map 1s used (o satisty the prior written notice requirement, the type and
location of the defect must be precisely noted on the map. See DD 'Onofrio v. City of New York, 11

N.Y.3d 581 (2008).

In the instant action, the City has made out its prima lacie casc that it did not receive prior
writlen notice of the delective condition. In response, plaintiff has failed o raise an issuc of fact
as to whether the City had prior written notice of the defective condition based on the existence
ol the Big Apple Map. The Big Apple Map submitled by plaintill contains markingé
corresponding to a portion ol the curb where “extended section of broken, misaligned, or uncven
curb” exists. However, the Big Apple Map docs not specily that the section of the curb at issuc
in this case was oo sloped™ or structurally deficient as plaintill alleges. It is well-seltied that
the prior writlen notice given to the City must be for the specilic defect involved, and not merely

a simlar or ncarby condition. Id; see also Belmonte, 304 A.1.2d 471.

Even il the City did not have prior written notice of a delective condition, it can still be
held liable [or injurics resulting {rom a condition that it created through an affirmative act of
negligence or i{ the roadway was used for a “special use” which conferred a special benefit upon
the City. See Oboler v. City of New York, 8 N.Y.3d 888, 889 (2007). If plamtift claims that the
city caused or created the condition, plaintiff must show that the City created the defect through
an affirmative act of negligence “that immediately result]ed] in the existence ol a dangerous
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condition.” Yarborough v. City of New York, 10 N.Y.3d 726 (2008) (citations omitted); see also
Biclecki v. City of New York, 14 A.D.3d 301 (1% Dept 2005). In Yarborough, the Court of
Appeals held that the City should be granted summary judgment because plaintift failed to
establish that the City had negligently performed a pothole repair which immediately resulted in
a dangerous condition. See 10 N.Y.3d 726,

In the instant action, plaintGff has failed to raise an issue of triable fact as to whether the
City caused or created the condition through an act of affirmative negligence. Plaintiff is barred
{rom asserting that the City caused or created the condition because plaintill failed to asscrt a
causc and create theory in her original Notice of Claim. Cause and create is an exception (o the
prior written notice rule and must be plead in the Notice of Claim. See Mahase v. Manhattan
and Bronx Surface Tr. Operating Auth., 3 A.1D.3d 410, 411 (1* Dept 2004); see also Semprini v.
Village of Southampton, 48 A1 .3d 543 (2d Dept 2008). In the instant action, plaintifl”s Notice
of Claim alleged that she was caused to fall “as a result of the negligence {ol the defendant] in
the ownership, operation, control, and maintenance ol the public sidewalk.” This language,
however, is insufficient to inform the City of plaintii”s claim that the City caused and created the
alleged structural delect in the handicap ramp. Thus, plainti(f”s failure to include a cause and

create theory in her Notice of Claim precludes that theory as a basis of liability against the City.

Accordingly, plaintiff’s motion [or an order dirceting the City to produce Shawn Rae [or a
deposition is denied and the City's cross-motion for summary judgment is granted. 1This

constitutes the decision and order of the court.
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