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ORDEHED th~llthis motIon by plaintl1l DA VID ANDREW CANTOR ("'CANTOR"') I'm
~111order pursuant to CPLR SectlOns 3212 & 8101 and RPAPL Sectlons 90 1,911 & 9 !.:'). I) gr,mlln!;!.
summary Judgmenl :lg:lIl1slthe defendanls: 2) directing the partItIon und sale uf premises knowl1 ~IS
81 131aekDuck I},\dk, Fire Island Pines, Nt\v York, and J) ;lw,mJll1g attorllcys fees [0 pl'lliltilf and
the cross rnotioll by defendanl PETER AUSTIN SCHAMEL C'SCHAMEL") for allorcler jJurSll<lnl
to CPLl~ Section :;212 denymg plalIltitTs motion ;l1lcl granting summary judgment dIsmissing
plal[)IIl'l"s COll1pi,llnl ,Ire determined ,IS follo\vs.

These partlcs slwfcd '-I personal rcl,ltlonshlp from Fehruary, 1098 LlnlJispring, 2005. ;\:-;.I01111

1~1111I1lSthey purchased premIses located on FJre Tsl'lIlcl. In January, 2006 and Octoher, 1007 plall111ll
--C/-\ NTOR" fi led two actH)ns against defembnt "SCHAr\'j EL" In Supreme Court, New '{ od,- CounlY
:-;Cd':lllgmUlley cbmages due :ISa result of thell- domestic partnership und partillon uf their JOliltly
ll\VIlCdNew York Ciry cOndOmll11UI1'l On jV[,lfCh:; 1,2008 "CANTOR" Clncl "SCHAMEL" cnkrcd
Illln d "Settlement Agreement" resolvlIlg alllssLiCS related to both ,lCliollS I1lcluding (I conditional
Lr,lI1sfcrof title of the Fire Island residence.
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Thl; 2008 ··Sdlkrncnl Agreement" pmvicles·

:; I Scl1,lJ1lci agrees to purchasl: und Calltm ,lgrecs to sell Cllltor's Ollt
Ildll lnten:st III thc I":it-eIsland house for the SLllllof $12:;J100_OO (One Hundred and
T,vCllly FIve: ThouS,lllci Dollurs), \VllhoUl set off or offset of any kind (rhe "Pul-diasc
Price") ,11lt1to ,uTelilge for Cantor 1.0 be released from all liability reluted to t-he Fire
Island morlgag.c ,md nute \vnhin sixty (60) days 01' the ClOSing or the CondornlJ'lILltl'l.

3.2 If Sdulllc! ltltcnds lO refinance tile pllldwsc of the Fire Island
House, WI\11I1lfive (5) (bys of exccution of a contract for [he sale of the Conc!OlTltlltUrn.
Schamel sheill apply to rcfinwlcl~ the I11mtgage related to lhe fire TsI,lnd ]-louse.

~jJ WIthin t-en (.10) d,IYSof rhe cloSltlg of the sale of the CondUllllllllll1,
Schamel shull close on hiS purchase and refinance of the Fire Island j·{ouse. If
SCklnlells not re,ldy 10 close on the purchase and refinance of the Fire Island House
withIIl [ell (10) days oCthe clOSing of the sale of the CondominuJ11, the Purchase
Price shull he releused to Cantor prOVIded Cantor has Signed all documenls neccss,lry
lO complete the transfer of the Fire Island house from Cantor and Schamel to Scllamel
~\Ilddeposits the documents in escrow With the escrowee as defined III Section V below,
The documents shall be released pursuant to panlgraph:3 5 below.

3.4 Schamel agrees to act 1Il good faith with respect to the refinance ur
the Fire Island ]-louse and to pay any and aJ] costs, fees and expenses, Itlc!Uc!Illg any
dlld ,illullpaid property taxes, transfer taxes, recording fees, pOIlltS, mortgage fees,
<lppr~llsal fees, application fees, title serVIce fees, JJlspectioIl fees, assessments
Il'lorlgage broker fees, discharge or any hens or encumbnmces, satisfactIon of any
e'\ISl'lng mongage, credit ilnes, aLLorneys I-'ees,or Clnyol'her fees or costs of any kJllL!
whether known or unknows, ,lssocialec! I",ilh Scham~l' s rc['inance of the Fi re ls 1,lIld
House

J:; Upon the clOSing of rhe refinanCing of the Fire lslandl-louse or tell
(10) (bys al'lcl" the clOSing oflhe sale of the Conc!oIllIIlJUIll, whIchever IS sooner,
C,llll()I' shnll receive the purchase price from the Escrow Fund, plus any IntereSl
~IClTLJedthereon, wilhout ,IllYset oil or offset- of any klild. The Deed ~l1ldtransh::l·
d()l~lI111enISexecuted by pi ,llllliIl transfcmng the FIre Island House from Cantor :lI1d
Sl'halllcitu Sch,lmelthcn hclclill escrow [In the form attached thereto as Exhlbll A.l
sh,dl he released to Schamel at the ClOSIng of the refinancing and discharge rrom
liahility on the currellt mong~lge.

::;.6 the P~lrties ;leknO\.vledge ,md agree that Schamel has and shall
continue to have sole and exclusive use and possessIOn of the Fire Island House,
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?.7 Schamel represenrs that the mortgage for thL:rire island hOllse is
l"lJlTelll or will he made current \'vithm 0) business days of execution of this
Agrcclllt:llt and thai it shall be kept current unLil Ihe closing of the sale of the Fire
Isl,llld I lOllSC-.This is a matenal rerm of Ihis Agreement. The panics agrce that
Ileither shall grant any security In{en~s[ ill or mortgage the rire island house,
transf('r any ifllerest in the fire Islan house, make any Improvements 1I1 the fire
Island House, fixtures or appliances from the fire Island Ilouse or make any
Illodifications to the Fire Island House whatsoever without the advance written
cnnsent of the olhcr Pany.

3.9 The P,-\I1ies agree thar the expenses mcidem !O their ownership of
the Fire lslanu HOllse. indluding the mOl1gages, equity line of credil, aSSOCiation
fecs, ta.'(cs, homeowner's anu flood insurance, utilitics, maintenance, repairs and
any olher expenses including damages related to the Fire Island house (the "Fire
island House Costs of Ownership") shall be paid by Schamel in consideration of
his exclLlsi ve LIse and occupancy of the Fire island House and Schilmcl shall
indemnify und hold Cantor hannless from any Fire Island House (sp.) Cost of
Ownership unless caused by CantoL

On April 22, 2009 Lhe panics' New York City condominium was sold. In accordance with
the tcrms of the Agreement, proceeds of the sale were divided equally between Lhl~partIes less
$ I25,000.00 from "SCHAMEL's" one-half share. Th,ll sum represented the afllOunt ·'CANTOR"
accepted as p~lymel1t for his one-half interest in the Fire Island premises. On May 4, 1009
'·CANTOR" receIved the $125,000.00 payment from his attorney's escrow fund.

PI,lintil"f Cl,lllllS lhat defendant delaulted under various terms of the p~\rlies "$e[l[el11Clll
Agreement'lllcluding

1) fclillTlg ro arrange for "CANTOR" to be released from liabllity with [-CSPlTIIO

lhe Fire Island mortgage and note Wilhlll 60 days of the cOndOmlI11Ulll c]US1l1g
(p,lragr,lph 3.1);
2) f,lil111gto refinance or assume the mortgage 011the Fire bland house \V1\hln
five days of executIon of the contract of sale for the condominium (par'lgl·'lph :;.2):
3) bliling 10 refinance or assume the mortgage within tcn days of closing on lhe
condominium (paragraph 3.3):
-t) failing. to act in good faiTh with respec! 10 refinancing the mortgage (paragraph
3.-t ):
5) failing to maKe rimely l110nrhly mortgage payments (paragraphs 3.7 & 3_0)_

Plaintiff's motion seeks an order granting partition of the premises based upon defcnclam
··SCHAMEr;s·· breach of the "Settlemenl Agreement" togelher with an award of rcasonahle
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attorneys fees. III support and In opposition to defendant's (TOSS motion. plaintifr --CANTOR"
suhmits an afridavit and three affirmations of counsel and claIms [hat defendant's failure to ha\e
··CANTOR 's" name removed from the mortgage as requi red under the seltkmenL agreeIl1l:nt's tcrms
m;lnclatcs that the premises be partitioned and sold. Plamtiff contends that the undisputed LICl')show
thal defendant bredched the Lerms of the agreement by failing to Limely refinance thl~ ll1ong~lge UI·.
Ifl the ~lltcrnal Ive, sc II the preln ises and Lhat the on Iy ~ldequate rClllcd y under Lhe CII·CIImst<.lI1ccsis rUI·
LllL:al)lminlmenL ui"a tdcrcc to partition and sell the pr'cmlscs. Plainlill claims Lhat dcfcrrdalll h<ls
prllvldcd 110 re~lsullable C;(CUSe for hIS f~\IILlI·Ctt) abide by rhe terms uf tile pal·ti(~s settlemellt
,lgrecrnent und that :IS;I result hIS credIt rating has been adversely ~ilkclCd by dcfcildaill's brc:lcll.
I)laintrll argues Lhal unlil the deed conveYing hIS interest LO·'SCHAMEl." is recorded 11CrCl1l,III1S
;1.I0mt tenant and has the right to petition [0 P;lltttion thc prcllllses. Plaintiff ~lls() cJ:UI1lSIIl,11
;llt()rJleys fees l1lust be <.l\v;lrded sInce paragraph 13.4 of the Agreement specifically provides for ;111
award hased upon defendanl's bad faIth conduct.

In opposition and in support of the cross motion, defendant ·'SCHAMEL" submits an
alTidavit ;']Ildtwo affinnatlons of counsel and claims that plaintiff docs not have standing LamaIntaIn
a partition action since he conveyed his one-half interest in the premises to defendant as part of the
SCLtlement Agreement. Defendant claims that even though the deed is presently heJd Jl) escrow,
"CANTOR" is no longer ajoinr tenant and is a tenant in common_ Defendant claims [hat under the
terms of the Agreement "SCHAMEL" was granted the light of sale and exclusive possession of the
premises and [hat absent possession "CANTOR" has no basis to seek partitiun DefendanT :r1so
cl~l1rns that [here is no requIrement under the terms of the agreemem Lhat "SCHAMEL" sell thc
IJI"cmises and asserts thaL his failure to refinance the mortgage is due to ul1foreseen circulllstances
Including a prolonged illness. Defendant maintains that plaintirr is not entitled to an award 01·
,ltlorlleys fees since "SCHAMEL" has actcd in good faith while auemptll1g to rcfin;mce the
lTl()rtg'-lge. DefendanL CI~ltIllSthat plaintiff breached the ngrecmellt by filing a liS pendens WIlh the
Suffolk County Clerk and argues that plaintIff must reimburse "SCHAMEL" for ,-\ltorneys fees.

CPLR §3212(b) states that the motion for summary judgment "shall be supported by
affidavll, by a copy or the pleadlllgs ano by other available proof, such as deposilions and wnLtcn
admission." If an attorney lacks personal knowledge or the events giving rise 10 the cause of action
or defense, his ancillary affidavit, repeating the allegations or the pleadings, wJlhout sctling: forth
evidentiary facts. cannot support or defeat a motion by summary Judgmelll (OLAN v. FARRELL
LINES INC, 105 AD"d 653, 481 NYS"d 370 (1" Dcpt, 1984: "If'd 64 NY"d 109",489 NYS 2d
884 (1985): SPEARMAN v, TIMES SQUARE STORES CORP" 96 AD"d 55", -165NYS"d "30
[2"'[ Dept., 1983): WeinsLein-Korn-Miller, NEW YORK CIVIL PRACTICE See. 3212.09».
i''!oreovcL i[ IS well seuled that a p,-111yopposing a motion for summary judgment must assemhle.
lay bare and reveal his proof in order to establish thaL the matters set forth in his pleadings arc real
dlH.1capable of bClllg eS[;lblished (CASTRO v. LIBERTY BUS CO., 79 AD 2e1 1014. -1-35NYS 2cl
3-1-0 (2"<.1 Dept., 1981).
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RPAPL Sec. 90 I provides:

"1. A pcr:-;on holuing tin In po:-;scssion of re.l! property as joi nl
tell<llll ()I"tcn~lI1t111 common. in which he has an estate of
inhel"it~\ncc, or for I1fe. or fur years, may mallllain <.lllaction I·ur the
parLill()l\ or the property, Clndfor a S~ill;if it appears tll.\t ,L p~lI"titi()ll
C<lllIHHbe nude \VlthOLlLgrC~\Lpre.iudice to the owncl·s."

;\n Clcllon fur partillOIl of realty is equItable IIl1lalurc (CH1ANC; VO CHANG, 137 AD 10 371 .
.-)29 NYS ld 294 (I" Dept., 1988); HEWLETT v. WOOD, 62 NY 75, CROGAN v.
1.1VINGSTON, 17 NY 2 I 8) and is controlled by equItable principles not in cunfllct with
applicable statutory provisions (WORTHING v. CaSSAR, 93 AD2d 515, 462 NYS2d 920 (4'11

Depr..1983);GRODYv. SILVERMAN. 222 App. Div. 526, 226 NYS468 (192S)). Inthe
absence of an agreement againsl partition, pal1ition amongJoll1ttenanlS or lenants In common of
real property is a mailer of right where they do not desire 10 hold and usc the properlY. (CIIEW
v. SHELDON, 214 NY 344,!O8 NY 522 (1915): SMITH v. SMITH, 116 AD2d 81U, 497 NYS
2d 192 (3" Depl.. 1986): GASKO v. DEL VENTURA, 96 AD2d 896,466 NYS 2d 64 (2'·
Dept.. 1983).

In constructing the lerms of a conlract, the judicial function is to give effect to lhe partics
intentions (MAl.LAD CONSTRUCTION CORP. v. COUNTY FEDERAL SA VINGS & l.OAN
ASSOCIATION, 32 NY 2d 285, 344 NYS 2d 925 (1973). In interpreting iI contr~\CL,the coun mllst
gl ve all the provIsions 01"the conlract a reasonable meaning and due consIderation must be gi ven 10
Ihe pUI'pose of the P~lrtjCS in making the agreement (SELIGMAN v. MOUNT ARi\r~·AT
CEMETER Y. INC., 112 AD 2e1928,492 NYS 2cl445 (2"u Dept., 1985)). An dgrcelllcnt should he
T"C,lcias u whole so as to give each seclion mealllng. Where a contract's language ,ldmits of only Olle:
I'casonable lIlLerprctation. the coul1 need not look \0 extrinsic evidence of parttc.:; Intent 01' to rules
Dr construction to aSCcllalll the contract's meanilll? (BETHLEHEM STEEL CO. v. TURNER
CONSTRUCTION CO., '] NY2d 456, 161 NYS 2d 90 (1957». Howcver where the language
Implied is nOl free from ambiguity, the intent of the parties becomes a malL~r of inqUIry and
consideration must be gi ven to the sense in which the words in issue were uscd_ the relations of the
panics and all the sU1Tounding circumstances (Sce BRA Y TERt-.1TNAI.S. rNc. v. GRAND UNION
,0 ..7-1AD"d 96), 425 NYS 2d 88G (I"Depl., 1980».

The relevant. admissible undisputed facls revcal [hat defendant breached the -'Sc:lflelllerll
Agreement" hy f,-ul1l1gto ·'alTange for Cantor to he released from allllabi l11yl"C1atedto the Fire [sland
Mortgage" tll violation of paragraphs 3.1,3.2,3.4 & 3_7. The eVIdence shows that defendant was
ubligatecl to refinance the mOl1gage to remove "CANTOR" as a mongagor within GO days of the sale
nf lhe parties condominiulll. Although the Agreement does not speclfic~\lly compel the sale 01·the
rm::'l1l\sesin lhe event that defendant is unablc to sccure the release of "CANTOR" by the cxist\ng
mortgage or rcflnance the mortgage, the only alternative under the circulllsLances is to sell the
reSidence based upon "SCHAMEL's" uJlCOncllLlonul oblig~mon to release "CANTOR" frum a[1
liahility under the mortgage.
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Moreover as an o\vner of an undivided one-half interest in the parcel, plaintiff has the
absolute right to its partition and sale (RPAPL Section 90 I; see Chevv'v. Sheldon, 2] 4 NY 344, 108
NY 522 (1915), notwithstanding the deed held in escrow by plaintiff's counsel which, when
recorded, would transfer "CANTOR's" interest as a joint tenant to "SCHAMEL". Plaintiff retains
his interest as joint tenant with the right of survivorship until the decd 1S recorded (see Scartozzi v.
Scartoz7.i, 50 AD3d 662, 856 NYS2d 154 (2nd Dept., 2008); Erhal Holdil1l! Corp. v. Rusin, 229
AD2d 417, 645 NYS2d 93 (2r1d Dept., 1996); Gridley Y. Home Ins. Co., 226 AD2d 596, 236 NYS2d
295 (1'\ Dept., 1929). No basis therefore exists to grant defendant's application to remove the lis
pendens filed by "CANTOR" and plaintiff's motion for an order granting summary judgment
compelling the pmiition of the premises must therefore be granted.

Section XIII paragraph 13.4 ofthe "Settlement Agreement" provides

13.4 In the event that one Party brings suit against the other in connection with this
Agreement, the prevailing Party shall be entitled to recover reasonable counsel fees and costs
from the other Pariy. A suing Party may prevail by judgment or by the other Party's action
causing the result sought in the suit; and a defending Party may prevail by judgment, dismissal,
or the other Party's withdrawal of his suit.

Plaintiff is entitled to an award of partial summary judgment for attorneys fees based upon
the terms of the above-cited paragraph 13.4. Accordingly it is

ORDERED that defendant's cross motion for an order pursuant to CPLR Section 3212 is
denied, and it is further

ORDERED that plaintiffs motion for an order pursuant to CPLR Section 3212 is granted.
Plaintiff is directed submit a proposed order for the appointment of a referee. A hearing with
respect to the issue of attorneys fees shall be scheduled upon completion of the partition sale of the
premlses.

Dated: April 4, 20] I
JSC
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