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Iiid ex No. : 108 126/09 
Motion Date: 3/1/11 
Motion Seq. No.: 00 1 
Motion Cnl. No.: 24 

-against- 

THE CITY OF NEW YORK and PADILLA 
CONSTRUCTION SERVICES, NC.,  

For plaintiff 
Douglas IIerbert, Esq. 
26 Court Street, Suite 2505 
Brooklyn, New York 11242 
71 8-855-0200 

I 
I\ E w Y (..)I ::K 

OUNTY CLERKS Ut+lbc 

For defendant Padilla: 
Grcgory N .  Hail-is, l<sq. 
Segal McCatnbridge Singer, e/ al. 
850 ‘J’hird Avenue, Suite 1 IO0 
Ncw York, Ncw York 10022 
2 12-65 1-7500 

Hy notice of motion datcd October 27, 201 0, dcfcndaiit Padilla Construction Scrviccs, 

Inc. (Padilla) moves pursuant to CPLR 321 l(a)(7) and/or CPLR 3212 for an order dismissing 

plaintill’s complaint against it. Plaintiff opposes the motion; defendant City does not. 

I. BACKGROIJND 

On February 6,2008, thc Ncw York City Department of Parks and Recreation (Parks) 

awarded Padilla Contract No. M098-107M to perform construction and renovation in Union 

Square Park between East 15th and East 17th Streets in Manhattan. (Arhmation of Gregory N. 

IIarris, Esq. datcd Oct. 27, 2010, Exh. A). On March 1 1, 2008, plaintiff was allcgedly iiijurcd 

when she tripped and fcll on a defect in the sidewalk in the median at thc intcrscction of East 

17th Street a i d  IJnion Square East, near 200 Park Avenue South. (hi, Exh. €3). On March 3 1 ,  

2008, Parks issued an “Order to Work” letter directing Padilla to commence construction and 
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renovation of the Park on April 3, 2008. (Id., Exh. A), Pursuant to tlic Ictter, Padilla began its 

work on April 3, 2008. ( I d ) .  

On June 8, 2009, plaintiff coriimenced this action by filing a suiiimons and complaint, 

alleging that delendants’ negligent construction and maintenance 01. the nicdian caused her to trip 

and fall and suslain personal injuries. (Id, ,  I?xh. 13). Padilla served its answer on Fcbruary S7 

2010. (Id., Exh. C). 

11. CON‘I’EN‘I’JONS 

Padilla argucs that it could not have caused or created the dangcrous condition at issue as 

it was not authorized to work and did not begin any work at the location until 20 days after 

plaintiff’s accident. (Id., Alfiduvit of Alexander I-loluka, dated Aug. 1 ,  20 10, Exh. A,).  

In opposition, plaintiff maintains that Padilla’s motion is prcniaturc as discovery is 

ongoing and City has yet to produce any documentation pertaining to thc construction and 

rnaintenancc of tlic mcdiaii that would permit plaintiff to deterniine whether Padilla was working 

there when shc fell. (Affirmation of Douglas Herbert, Esq., dated December 13, 2010). Plaintiff 

also claims that photographs of tlic mcdian, taken shortly after March 28, 2009, raise an issuc of 

fact because they show that construction work was being perfornicd on March 2s. (Id., Exh. C). 

Additionally, plaintiffasscrts that having relied on an unsworn letter lrom Parks to show that it 

was not working on the site at the tiine ofthe alleged incident and failed to annex the contract to 

its motion, Padilla should be precluded from obtaining thc relief it sceks. (Id,) .  

Padilla argues in rcply that plaintiff fails to show that its motion is premature absent any 

demonstration that additional discoveiy would yicld cvidciice relevant to Padil la’s alleged 

ncgligence. Padilla denies that the pictures on which plaintiff relies raise lhctual issues as they 
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are unautlicnticated and do not reilect Padilla personnel or equipmcnt. Indeed, Padilla asserts, 

evcii if the pictures rcflcctcd its presence at the location, they would still fail to create an issuc of 

fact because they werc taken at lcast scvciitccn days after plaintill’s accidcnt. (Reply Afhnat ion,  

dated December 2 1, 20 10). 

111. ANALYSIS 

“‘l’hc proponent of a summary judgnient motion must iiiake a prima facie showing ol‘ 

cntitlcmeiit to judginciit as a matter of law, tendering sui‘licient evidence to eliminate any 

material issues of fact froiii the case.” (Winegrad v Ncw Y w k  Univ. Mtld. C’ir., 64 NY2d 8.5 1,  8.53 

119851; Zuckerinan v c‘ily oJ’Neiv York, 49 NY2d 557, 562 [1980]). Ifthis burden is not 111ct, 

summary judgment rnust be denied, regardless of the sufficiency of plaintiffs opposition papcrs. 

(Wimgrad, 64 NY2d 851,853). 

When the moving party has demonstrated ciititlcnient to summary judgment, the burdcn 

of proof shifts to the opposing party which must denionstrate by admissible cvidence the 

existence o f a  factual issue requiring trial. (AIvarez v Prospect Hosp., 68 NY2d 320, 324 119861; 

Zuckennun, 49 NY2d 557, 562). The opposing pai-ty must “lay bare” its evidence (Silberstein, 

Awud & Miklos 17 C’u~.son, 304 AD2d 817, 81 8 [l” Dept 20031); “unsubstantiatcd allegations or 

asscrtions are insufficient.” (Zuckerman, 40 NY2d 557, 562). 

Moreover, “as a general rule, a party docs not carry its burdcn in moving for summary 

judgment by pointing to gaps in its opponcnt’s proof, but must affirmatively demonstrate the 

merit of its claim or dcfcnsc.” (Mcnnerich v lispositn, 4 AI33d 399, 400 [2d Dept 20041, quoling 

George Larkin Trziuking C’o. v Lisbon Tire Mu1-1, h., 185 AD2d 614, 615 [41h Llept 19921). And 

a dekndant moving for summary j udgrnent must negate, primn*fncrcie, an essential element of the 
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plaintiffs cause of action. (Rosahelln v Metro. ‘l’rnnsp. Auth., 23 AD3d 365, 366 [2d Dept 

20051). 

To establish aprimujucic casc of ncgligcncc, a plaintiff must show a duty owcd, a breach 

thcrcof, and proxiinate cause. ( K e n n ~ y  v City o f N c w  I’nrk, 30 AU3d 261,262 11“ Dcpt 20061). 

A contractor “who has not perforiiicd or is not rcspoiisi blc for any construction work on am 

accidciit site owes no duty to a plaintiff in-jured at the site.” (Id.). 

Here, Padilla has submitted proof sufficicnt to establish that it had not yet worked on and 

was not working on the median wlicii plaintiff allcgcdly tripped and fell. Thus, Padilla has 

negated, prirnlr j uc ie ,  an essential element o€ plaintifi’s negligence claims. (See Kenmy, 30 AD3d 

261 [granting summary judgment in i‘avor of contractor that submittcd proof it did not work on 

accident site]). 

The photographs of thc intersection submitted by plaintifl; taken after the accidciit 

occurred, do not raise any issues of fact as thcy arc uiiauthcnticatcd and thus inadmissible. (See 

Alavcrez, 68 NY2d 320, 324; Zuckerinnn, 49 NY2d 557, 562; Rivera v GTAcgzrisition 1 C,‘or.p, 

72 AD3d 525 [ 1” Dept 20 lo] [unauthenticated photographs constitutcd inadmissible hearsay; 

while court can consider hearsay in opposition to summary judgment, it may not bc only cvidencc 

submitted]; Bi4rn.s 17 Ciry of’f‘oughkcepsie, 293 AD2d 435 [2d Dept 20021 [unautlicnticated 

photographs inadmissible]). Even i l  the photographs were admissible, they do not demonstrate 

that Padilla was working on the median when the accident occurred and thus do not contradict 

Padilla’s evidencc. Plaintiff has also failcd to show that facts csscntial to her opposition may exist 

but have yet to bc discovered. (Sw White v New York City Il’rnr?s. Auth., 308 AD2d 341, 343 [ 1” 
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Dept 20031 [plaintiffs speculation iiisufficient lor court to conclude that discoveiy will yield 

information incoiisistcnt with aflidavits provided by dcfcndants]). 

Padilla’s reliancc on the affidavit of its vice-prcsident is sufkicnt to show that it did not 

owe a duty to plaintill. T ~ w ,  the unsworn lcttcr and contract nced not be considered. 

IV. CONCLIJSION 

Accordingly, it is hereby 

OIIDERED, that Padilla’s motion to dismiss is granted to the extent that the coinplaint is 

hereby severed and dismissed in its entirety as against dcfendant Padilla Construction Services, 

Inc., with costs and disburseincnts to Padilla Construction Serviccs, Inc., as taxed by the Clerk of 

the Court, and the Clerk is directcd to enter judgmcnt accordingly in favor of Padilla Construction 

Services, Inc.; and it is iurtlier 

ORDERED, that the remainder of the action shall continue. 

ENTER: 

DATED: April 21, 201 1 
Ncw York, New York 

J .  S. C. 

NEW YORK 
COUNTY CLEHK’S OFFICE 
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