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SUPREME CQURT OF THE STATE OF NEW YORK
COUNTY OF|NEW YORK: PART 55
—————————————————— &————ﬂ—————————___—————x
EVEREST REINSURANCE COMPANY a/s/o

MASCHA SEIDEN,

Plaintiff, Index No. 112373/09

;—against% - D RD
: : DECLARATION and
THI PROPERTIES, LTb, KESLER MANAGEMENT, JUDGMENT

INC., K.TL SEUNG, P.E., KINGDOM
ASSOCIATES, INC., and KHC EQUIPMENT, INC.,

: ‘ Defendants.
e ———— X

THI PROPERTIES, LTD, Index No. 590432/10
‘ Third Party Plaintiff,

iuagalnst—
! | UNFILED JUDGMENT
HARLEYSVILLE WORCESTER INSURANCE COMPAN'F}'S judgment has not been entered by the County Clerk
: ; _ and notice of entry cannot be served based hereon. To
. ; Third Party De®UHRaMYy. counsel or authorized representative must
: ? in person at the Judgment Clerk's Desk (Room

SOLOMON, J.:
. This action involves an insurance coverage dispute

arising ib connection with a property damage claim. Defendant

|

and thirq—party pl?intiff THI Properties, LTD (THI) owned real
propertyidn West'7§4th Street in Manhattan. Defendant Kingdom
Associatés, Inc. w%s hired in December 2008 to perform excavation
on the péoperty. &he adjoining property, owned by Mascha Seiden,
allegedlj was damaéed by the excavation. Seilden’s insurance
company,éplaintiffiEverést Reinsurance Company (Everest Re), paid

money to repailr and stabilize Seiden’s property, and sues here to

recover that money.
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?HI commeﬁced a third party action against movant
Harleysvilhe Worces?er Insurance Company (Harleysville), which

insured Ki%gdom Assﬁciatés. THI seeks a declaration that it 1is
entitled uo coverage from Harleysville as an additional insured

on the Kidgdom Assoc1ates policy.

i
iIn this motion, Harleysville asks for summary judgment

in its favor declaring that THI is not an additional insured on
the policé it issﬁed to Kingdom Associates, or, in the
alternati#e, that ﬁhe third party action be severed from the main
action, fHI cross%moves:for summary Jjudgment and a declaration
that it ié an addigionalﬁinsured on the Kingdom Associates
policy. ?orlthe_reasons below, Harleysville’s is granted, and
the crossTmotion,is denied.

?Harleysville issued to Kingdom Associates a commercial
general liability éolicy (Primary Policy, Notice of Motion, Ex.
B) and ex%ess policy (Excess Policy, Notice of Motion, Ex. C)
(togethergreferred;to as the Policies). The Excess Policy
follows fprm to the Primary Policy, which means that 1t provides
coverage Where the claim is covered by the Primary Policy
(Affidavit of Lee Costelloe, Notice of Motion, Ex. A, 9 3). The

Primary Pplicy has the following endorsement with respect to who

is an addﬂtlonal 1nsured:
-| |
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EOMMERCIAL GENERAL LIABILITY COVERAGE

nSectlon IT - Who Is An Insured is amended to
1nclude as an additional insured any person
,or organizatlon for whom you are performing
operations when you and such person have
‘lagreed in writing in a contract or agreement
‘that such person or organization be added as
'an additional insured on your policy
'(Policy, CG 20 33 07 04)

EHarley&ville maintains that there is no written

contract dr agreement between THI and 1its insured providing that

Kingdom Agsociates will add THI as an insured on its policy.

;In its cross-motion, THI contends that it had a verbal
|

understanding with Kingdom Associates that THI would be an

additionai insured .on its policy. THI submits a copy of a

certificate of ins@rance provided by Kingdom Assoclates’

insurance! broker, dated December 18, 2008 (Certificate, Aff. Of
| . :
Spencer T;ng, Ex: 2). The Certificate identifies Harleysville as

the insur%r for Ki?gdom_Associates, and THI as the certificate
holder. &t further states that “the Certificate Holder is an
additionaﬁ insured: when required under written contract or
agreementk. {

ESpencer iing,:THI’s vice president, alleges that he

1

demandedithat Kingﬁom Associates name THI as an additional

! ,
insured Qn its insurance policy before he would accept Kingdom
Associatés' proposal to do the work (Ting Aff., ¥ 5). He signed

the propdsal on Décember 17, 2008, a day before the Certificate

i
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‘issued (i&., Ex. 1}. Six days later, on December 23, 2008,

Kingdom A%sociates:sent Ting an email that reads “Hi Spencer,
attached éléase fiﬁd requested insurance certificates” (Ting
Aff., Ex. 3).

EEverest ﬁe sued THI and the other defendants in August
2009, Byia letterfdated October 7, 2009, THI's attorney demanded
coverage %s an additional insured under the Policies;
Harleysviile sent é lettér declining coverage on January 29,
2010, staﬁing, intér alia, that THI was not its insured. THI's
third par&y complaint seeks a declaration that it is entitled to
a defenseiand indeﬁnifiﬁation under the Policies, and it demands
reimburseﬁent of defense expenses (Third Party Complaint, Notice
of Motioné Ex D). '

?THI argues thét the Certificate and the December 23,
2008 emaii from Kingdom Associates are writings memorializing an

i !
agreementitp name ?HI as an additional insured on the Primary
Policy. fhis aréument fails because these documents contain no
language &bligatiné Kingdom Associates to name THI as an
additlonai insuréd?on 1ts policy. Indeed, the Certiflcate .
provides % Qarningithat an'ugwritten understanding or verbal;
agreement :will not ‘suffice. The Certificate also includes a

i

specific disclaimer that it was issued as a matter of information
¢ : -

only, and ' does not ‘amend, extend or alter coverage in the

reférenced policy; thereéfore, the Certificate does not create




coverage Qhere the%unambiguous language of the policy provides
none (seej American Mbtqrist Ins. Co. v Superior Acoustics, Inc.,
277 AD2d §7 [1ee Dept 20@0]). Contrary to THI’S argument,
Section Ii of the érimary Policy unambiguously provides that the

] .
agreement jor contract requiring Kingdom Associates to add a

!
person as|an additional insured must be in writing (Erin Constr.

!

¢ Dev. Co. v Gulf Ins. Co., 2008 NY Slip Op 320460 [Sup. Ct. NY

County 20#8]). Siﬁce THI was not an additional insured on the

Primary P%licy, théré is no merit to its argument that coverage

was creat%d by Har;eysville’s alleged failure to issue a speedy
i : :

disclaime% after THI tendered its defense. Accordingly, it

hereby isg |

fORDERED that Harleysville’s motion for summary judgment
| .

is grant%d, and THI’'s cross-motion is denied; and it further is

1

. DECLARED and ADJUDGED that Harleysville is not

)

obligated to defenﬁ or indemnify THI under the Policy with
respect ﬁo the claims by plaintiff or co-defendants in the main
action hérein (New York County Index Number 112373/2009); and it

further is




f ORDERED that the third party complaint is severed and

dismissedL with COSts and disbursements to Harleysville as taxed

by the Clerk of the Court, who shall enter judgment accordingly.
, .

Dated: ApFil A7

, 2011

ENTER:
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