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SUPREME COURT OF THE STATE OF MEW YORK - NEW YORK COUNTY 

n n r P r R i T .  Index Number: 109154/2010 - 

GONAZLEZ. VERONICA LEE ANNA - I 

VS 

CITY OF NEW YORK 
Sequence Number : 002 

REARG U M ENT/RECONSI DERATION 

MOTION DATE 

. ,  
.. L - 2  MOTION SEQ. NO. 

MOTION CAL. NO. 
- 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

- -  
Answering Affidavits - Exhlbits 

Replying Affidavits -I.- 

Cross-Motion: Yes LJ No 

:heck one: b.-i FINAL DISPOSITION I I NON-FINAL DISPOSITION 

Check if appropriate: 1 ' DO NOT POST ' I REFERENCE - 

rl SUBMIT ORDER/ JUDG. 1 J SETTLE ORDER/ JUDG. 
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I’ctitionel-, 

I <  C’I‘I’Y O F  NEW YOICK., 

Index No. 109154/10 

DE CI S ION/ORDER 

1 1 0 N .  CYNTHIA S. KERN, J.S.C. 

Iiccitation, as required by C‘PLR 221 9(a), of tlic papcrs considered 111 thc r cv j cw  of this motion 
Lor : ... . 

Nunibcrcd 

Noticc of Motion and Al‘lidiivits A t ~ ~ i c s c d  .................................... 
Answering A lli davit s ................................................. - 
Cross-Molion and A ffi dnvi ts A 11 ncxcd.. ........................... 
Answcriiig Aftidavits to Cross-Motion ................ 
I< c p 1 y i iig Aili d avi t s ................................. 
Exhibit .......... ....... .................................. 3 
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................ 

I’etitiuner ~ o m i i c n c c d  tlic instant action to recover da~ii; igt~ for false arrest and 

imprisonment, harassment, h A i  of property, slander and delaiiiation of charxter,  assault, 

battery, nialicious prosccutioii and violations of hcr civi 1 rights stemming Irom an irrrest that took 

place oil February 3, 2009. In a clecisioii datcd Octobcr 28, 3010, this court denied petjlioncr’s 

motion for Icave to lile ;I late Notice cofC1aiiii. Pctitioncr now moves lor leave to reargue the 

portion this court’s dccisioii that denied lier leave to f ~ l c  a hfc Noticc of C’laim with respect to 

1x1- claim for nialicious prosccutioii. For. the rc=;Isc)iis set Ibrtli below, pctitioncr’s motion to 

rcarguc is grantcd and, upon reargiimeiit, petitioner’s motion for lcavc t o  tilc a late Notice 01. 
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Claim with rcgard to hot- claim l i r  iiialicioiis Imsccution is yantcd.  

0 1 1  a niotioii for- Icavc to reargue, the iiio\’;int must allege that tlic court ovei-looked or 

iiiisapprt.lieiidcd inat1ci-s of fact or law. Cl)Lll 223 1 (d)(3). Pctitioiicr 1icr.c urgiies thai this court 

cr-red hy finding that ( i )  she did not- havc a r-cxoriablc cr;u~ist:  l?)r hiling to Iile ;i Notice of‘Claim 

within 90 d ~ y s  oftlic clato Iicr cause of action accr-ucd, ( i i )  tlic C’ity d id  not acquit-c actual 

knowledge ol‘ petilioncr’s clclirii within llic staiutory period cor shortly thereafter, and (iii) 

petitioner I-.ailed lo show tha l  the City was not prc.judiccd by tht: delay. 

‘I’lic relevant facts arc ;is fbllows. Pelit-ioiicr was nrrcstcd oii Fchruary 2, 2009 and 

released from jail approximatcly oiic week later. The chi-ges against her were disinissed on 

August 5 ,  2009. Petitioner liled ;1 Noticc of (.?lain1 oii 1)ecember I ,  2009 and was notiticd that 

her claiiii was disallowed (111 January 14, 2010 because it  was not filed within thc 90 day statutoiy 

period. Pctitioiicr then sought leave iiom ihis court to seivc a late Notice ofC1aii-n 011 July 12, 

20 1 0. 

111 its decision dated Octohcr 28, 20 I O ,  this court held tliai bec:ii.rse petitioner hiled to 

provide a reasonable excuse Lox. her delay, tlic City did no1 acquire actiial knowledge of. the claiiii 

wilhin the statutory period or  shortly thereafter and that pctitioncr h i lcd  to show that thc City 

was not I~rc~jLidiccd by her delay, pctitioner’s motion h r  leave to lile a lale Notice of Claim h r  

her claim for malicious prosecution inust be denied. ‘l‘his court IWW reconsiders that portion of 

pet il ioner’ s mot i on. 

Prospective pctitioncrs m u x i  serve ;I Notice of C‘laini agajiisl a municipal eiility within 90 

dnys aftcr thc claim ariscs. SCY> Cicneral Municipal Law (“GML”) $50-e( 1 )(a). I lowevcr, courts 

have hroad discrction to grant lcavc to SL‘TVL‘ :i lait: Notice olClaim pursuant to (;MI, $SO-c(S). 
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A.D.3d 333 ( I ”  Dept 3003.) 11.1 h ‘ L n / i i f f h i ( / t i  11. C.’i/j. ~ $ d \ ~ v ~ ~ ~  York, the Court held that thc City 

acquired notice of tlic csscntial lircts underlying tlic claim “based ltpcj11 thc facts that police were 

callcd to thc scene ;iiicl wurc d i i w t l y  iiiv(n1vcii in i l l 1  aspccts ol‘the claims einaiiating l’l-om the 

death of petitioner's clcccclciit ... Such knowledge is documciitcd i n  the individiial ollicers’ iiicmo 

books and oflicial Police Dcpartnient rcports.” In 111 vi’ ili7.song v C’i?)) ( ! f N c i ~ )  I’nrk, the Court 

held that “ 1  r1cspondeiit’s clairncd lack ol‘actud knowledge is complctcly rcfutcd by tlie Fact  hat 

tlie ollicel-s wlio allcgcdly assairltccl petitioner w;ould, 3 s  respondent’s employees, have had 

immediate knowlcdsc oftlic events giving rise to this disimk.” The Court also held that there 

was 11c) prc,judice to tlic City since “puljcc aiicl criminal I-ccorcls pertaining to petitioner’s arrcst, as 

wcll as the livoi.ablc disposition of chargcs against hiin, arc prcsumably still in ~ X ~ S ~ C I I C C . ”  Id. 

In tlic instant case, the City acquired actual knowledge ofpctitioiicr’s malicious 

prosccution claim within tlic statutory time h n i c  o r  shortly tliercaftcr bascd upon the h c t s  that it 

was tlic policc who arrested petitioner and it i s  11ic actions ol’tlic policc in arresting pelitioiier 

\which lbriii tlic basis 01‘ petitioiicr’s claiiii. The oJT~ccr-s involved in petjticmer’s arrest had 

immediate knowlcdgc of tlic essential facts of her claiin and their knowledge would he 

documentcd in tlicir iiiciiio books as wcll as police and (.’riminal Coirrt records. Thcrcforc, 

pursuant to the First Jkpartinciit holdings iii S c * / i i f f j ) i m  and I f ?  TL? ,4moyq, [lie ollicers’ 

involvcmcnt provided flic City \villi noticc of the essential facts of pelilioncr’s claim. 

Fiii-t1iciiiitnrc7 thc City wits not prcjiidiced by the delay since i t  had acturil knowlcclge oi’ the 

csscntial facts and any  recoi-ds pertaining to petitioner’s arrest and inalicious prosecution are 

presuinably still in existence. 117 I Y  A ~ s o i i ~ q  11 C’i/y ~ [ N e i ~ i ~  Yo1.k, 308 A.D.2d 333,  334 (1 ’I’ 13cpt 

2003). 
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