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SUPREm COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

--e-- ---3 "-X 
RAMONA MILLER, 

Plaintiff, Indox No. 103 157109 

-againat- - 
F I L E D  ELTON STRAUSS, M.D., MOROAN N. CHEN, MD,, 

and THE MOUNT SINAI MEDICAL CENTER, 

JOAN B. LOBIS, J.S.C.: 
NEW Y O R K  

Defendants Elton Straw, M.D., and the Mount Sinai &@im "MbUiftISiIiai 

Medical Center (the "Hospital"), move, by order to show caw, for an order granting them partial 

summary judgment under C.P.L.R Rule 321 2 on the issue of plaintiffs claims sounding in 

and dismissing auch claims on thu ground8 that the theory dota not apply to this action. 

Defendants also seck to delay scheduling the trial of this cast until after they receive certain Social 

Security Disability records. At thh time, this branch of the motion is denied, as the parties have a 

trial achcduled in September 201 1; if defendants have good cause to acck an adjournment of the 

Saptunbar date, they may request gUch relief at the next scheduled prc-trid conference on May 3, 

2011. 

On October 23,2007, plaintiff presented to Dr. Strauss for a consultation regarding 

ha d&t knee. She had a long-ta~~i~ history ofjuvenile rhumatoid arthritis and had undergone 0 

bilateral total knee replacement approximately thirty (30) y a m  prior. Her chief complaint was 

chronic pain in her right Imca, coupled with instability and loss of h t l o n .  Dr. Stmuss discussed 

with plaintiff the need for revidon of her rlght total knw replacement, and the records reflect that 
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ha explained to her that her sionificant osteoporosis and osteolysis would make revision a very 

challenging procedure but that he believed the results would ba acceptable. Dr. Straws's recorda 

also reflect that he discussed with the patient the risk and benefits of thu revision procedure, the 

anesthesia, and surgery in general, and that he gave her a consent form. The procedure was 

scheduled for November 5,2007; on that date, surgery was started but the pmedura was abandoned 

after plaintiff experienced an anaphylactic mcdon to the anesthesia. The surgey was rescheduled 

for November 12,2007. On that day, Dr. S t r a w  removed the old prosthesis and installed a new 

prosthesis. Dr. Straws set forth in his opurativa report that due to plaintiffs osteoporosis and bone 

loss above and below the kncc, it was necessary for him to use cement (methyl methacrylate) to 

stabilize tha prothesis and offsat the loads of thc implant at the joints. He placed mtrictora on either 

end of the medullary canals in the femur and the tibia, inserted the cement with a cement gun, and 

placed the prostheaia's intramedullary stem into the cemented canals. Dr. Strauas's ruport indicates 

that he took intraoprativa and postoperative x-rays, which he described in his report as "excellent," 

and transftmd plaintiff to the recovery room. He later handwrote an addendum to the operative 

report indicating that the postoperative x-ray showed cement adjacent to plaintiffs distal medial 

cortcx of the tibia, which Dr. Straw testified WBS approximately twelve to fifteen inches from 

pldntiff I knee. 

On November 13, 2007, Dr. S t n u s  noted that plaintiff had developed a 0.5 

centimeter blister on the distal tibia, medial ddc (right shin), in the same aren where Dr. Straws had 

noted the bone cement on tho postoparative x-ray. Dr. Strausa tastified that he believed that the 

blister waa caused by the devica immobilizing plaintiffs knee. He testified that he removed the knee 
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stabilizer and put a sterile drassing on the blister. Hc testified that the blister appeared BJ a 

supcficial, slightly reddened friction imitation. The next day, November 14, Dr. Strauss determinad 

that the blister lookud butter and ha cleared plaintiff to move to the rehabilitation unit of the Hospital. 

Dr. Strauw testified that he continued to see plaintiff every day (oxwpt on the weekends) while she 

was in the rehabilitation unit and that he did not note any mmarkablc changes in the blister on 

plaindffa right ahin, which continuad to ba reddened, swollen, and irritated, and which the 

rehabilitation unit phyaicians nnd/orstaf€mcmkra were treating with topkal antib€otica and prcssurc 

alleviation techniques. On November 26, after a discussion with plaintiffs physiatrist on the 

rehabilitation team, Dr. Straw requested a plastic surgery consultation from h t e r  Silver, M.D., 

regarding the blistcr. One of Dr. Silver’a ruaoclataa actually performed the consultation. The nota 

from the consultation rcflcct a blister that WBJ 5 centimeters by 2 centimeten. Dr. Stteuaa tmtificd 

that he, the physiatrist, and Dr. Silver agreed that the blister could b treated with bacitracin and 

sterile dressings. Plaintiff was discharged on or about November 27 with instructions to apply 

bacitracin and change the h i n g  on the blbter daily. 

On December 4,2007, plaintiff presented to Dr. Straws at his of3cc and the wound 

on her shin had worsened. Dr. Strauss called for a camultation from Dr. Silver, who suggested a 

hospital admission to admMster intravenow antibiotics, elevation, and possible debridement. Dr. 

Straw agreed with Dr. Silver’s recommcndation, and pldntiff was admitted to tho Hospital the 

same day. During thh hospitalization, Dr. Silver performed a dabddement of the wound and applied 

a sterile “vac,” which Dr. Straws testified looka like a aponge with a tube attached and acta as a 

vacuum to keep topical bacteria off the wound Plaintiff was dkhargad on December 17 with a 
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“homu vac,” antibiotks, and baby aspirin. Dr. Straw was under the impression that the wound was 

caused by the knee immobilizer, plaintiff 8 thin rheumatoid skin with associated vasculitis, and poor 

capillary p h i o n  in the shin area. He testified that he did not think that the wound was c a d  by 

the cemant adjacent to plaintiff s distal medial cortex ofthu tibia b e c a w  the damage wm occurring 

ffom the top of the skin inward, not from the h i d e  out. 

On January 29, 2008, plaintiff waa readmitted to the Hospital for a c o u m  of 

traatmmt to close the open wound on her right shin. On January 31, Dr. Silver and Dr. Straws 

performed a procedure to debride the shin wound, at which time hardened mothy1 methacrylate was 

m o v d  from the base of the wound. Dr. Straw tatified that the cement had nothing to do with 

the wound and that it was a coincidence that the wound formed in the area whtrc the cement was 

eventually removed. On February 6,2008, Dr. Silver performed a flap tranafer and skin gra!!t. 

Plaintiff waa disohargad on Febrvary 15,2008, with pain medication and instructlorn to follow up 

with Dr. Silver. On March 18,2008, plaintiff was seen by Dr. Silver and Dr. Straws at the same 

time. Dr. Stram’s note from that day hdicatta that the skin graft waa well healed. 

Plaintiff allegw that Dr. Strauss mgligently Endured medical care and departed h m  

good and accepted standards of medical prncticc in that Dr. Straw’s  improper surgical technique 

c a d  methyl methacrylate to extravanate and burn her. Plaintiff sets forth in her bill of particulars 

that her iqjlufca are of the typc, nature, and extent that would not have othenvisc occurred but for 

defendant’s nagliganca and malpractice, and as such, she will bo relying on thu doctrine of  LE^ ipsa 

Iwuihu. 
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Bp9blonujtur it3 not a separate c a w  of action nor an element of a cause of action. 

will not bar a plaintiff fkom relying on the theory Indecd, even a failure to specifically plead 

at trial, if the facts so warrant. 9 97 A.D.2d 197,201-02 (26 

Dep’t 1983). “Rea ipsa is merely an uvidantiary rule allowing the jury to infer negligence from 

circumstances when the event would not ordinarily occur in the absence of negligence.*’ 

Citv T U  170 A.D.2d 92,99 (1st Dep’t 1991). If, at trial, plaintiffs proof 

establishes that the event does not ordinarily occur in the absence of mmcone elst’s negligence, that 

it was ‘‘caused by an agency or instrumentality within the exclusive control of the defendant,” and 

that it could not have been cauad by plaintiffs b’voluntary action or contribution,” then ‘Ia prima 

facia case of nugligcnca exists and plaintiff is entitled to have res ipsa loquitur chargad to the jury.*’ 

u t  v. St. F- 89 N.Y.2d 489,494 (1997). In the context of mtdicd malpractice 

cases, 

the doddne may ba applicable where an Merenca exonerating the 
physician is improbable as a matter of fact. Thus, where an 
unexplained inju~y occurred in an m a  rum& from the operative site 
while the patient was mestheti& the doctrine of res ipsa loquitur 
 ha^ bean applied. Additionally, where a foreign objcct is left in the 
body of a patient after an operative procedure ia completed, a charge 
with respect to res ipsa loquitur would be warmnted. 

v. New 14 1 A.D.2d 589,590 (2d Dep’t 1988) (internal quotations 

and citations omitted). 

Here, dufendanta move for ~unmary judgment as to plaintiffs contention in hat bill 

ofparticularsthatshewill b c r c l y i n g o n t h u t h e o r y o f ~ & ~ .  Asummaryjudgment motion 

is a device to lay bam one’s proof that a caw of action has no merit (C.P.L.R. Rulo 3212bJ). In 
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this court's opinion, a motion for summary judgment h not the proper vehicle to preclude a party's 

uw of an evidentiary rule at trial. Although defendants move for summary judgment hem, they am 

really seeking to atriku from the bill of particulars the language that plaintiff will rely on the theory 

of and/or preclude plaintiff &om relying on the theory at trial. 

Ncverthelcss, defendants argue that fpzrn is inapplicable to the circumstances here 

bccausc plaintiffs igjurits arc the type that could have occurred absent negligence or malpractiw. 

Defendants w e  that extravasation of prosthetic ccmcnt can and docs occur in the absence of 

negligence, and that a blistcr at the distal tibia following revision knee arthroplasty can and docs 

occur in the absence of negligence. Therefore, defendants maIntatn that plaintiff is unable to 

demonstrate that the event causing her blister/bum is not the kind of event that ordinarily occurs in 

the absence of someone else's negligence. 89 N.Y.2d at 494. 

In support of their motion, dcfendanta submit an expert nfflrmation from Russell 

Windsor, M.D., who acta forth that he is a physician licensed to practice in the State of New York 

and board certified in orthopedic surgery. Dr. Windsor explains that in this type of p d u r c ,  

ccmmt can sometimes sbcp out, but if the seepage amount is small and the location of the seepage 

is not w i l y  rcachnble, no Author steps are taken as the cement is not considered to be h a d i d  to the 

patient and the proccdura to remove the Icdced cement would bc far riskier than leaving it dona. 

Dr. Windsor further avens that, as occurred In this cane, extravasation of the cement to the tibia is 

"not surprising and is certainly not m o t e  from the surgical site." He contends that a cement 

leakage to an a s c e n t  location is not the same aa a surgical sponge left behind in a patient's body 
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after an opmtion, because the sponge is intended for we during surgery only and the sponge can 

causa infection or other complications if left behind. In contrast, wmant is inserted to stay in the 

body and extrusion of the cement to adjacent tisaue is understood to occur, is not injurious, and can 

be (and is) Icft in place. Dr. Windsor also concludes that Dr. S t r a w  appropriately attributed 

plaintiff s postopcradve sore on her shin to Idtation from the knee immobilizer, and that there was 

no reason for Dr. Straws to swpcct that the sore w related to the cement extravasation, 8s such 

extravajation is known to occur and is not commonly associated with any complications or skin 

lesions. He states, “[i It is incomct to assert h t  lplaintlff s leg sore] could only occur with negligent 

c~ft as.. . patients are prone to such sores in the post-oprmtive period because they am susceptible 

to swelling of the leg, but require immobilization and restriction in tho a m  prone to swelling.. . 
[and] [tJheac sores do . . . develop in the absance of neaigencc.” 

Rather than eliminating all material imas of fact, defendants’ submissions do little 

more than establish that they have a “competinfi theory” that plaintiffs !@Jury could have happened 

in the abscnct of negligence. Kamhat. 89 N.Y.2d at 497. At trial, a plaintiff is not required to 

eliminate every alternative explanation for the event in establishhg tho three dements of ipsa; 

therefore, at this point defendants’ computing theory of liability is simply an alternative inference 

that a jury could consider, not an establishment that the chargo of & is Inapplicable ~ 1 9  a matter 

of law. WKambat. 89 N.Y.2d at 497. The issue of the application of the doctrim is Icft to the trial 

court to determine whether plaintiff is entitled to a charge of Aside from a conclusory 

introductory statement in Dr. Windsor’a affirmation that Dr, Straw adhered to the standard of care, 

Dr. Windaor provided no expert opinion 85 to the standard of care, any alleged dcparhuwr therefrom, 
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or proximate awe,' no the burden never shifted to plaintiff to demonstrate that a material issue of 

fact cdsts to warrant proceeding to trial. SEn RrmucJ v. N o k  73 A.D.3d 204,206-07 (1st Dep't 

2010). Accordingly, it is hereby 

ORDERED that defandantd motion for partial summary judgment is denied; and it 

is m e r  

ORDERED that the parties ahall appear for thair prcvlously scheduled prc-trial 

conference on May 3,201 1 ,  at 1O:OO. 

Dated: March 21 ,2011 

JOAN B. MEIS, J.S.C. 

F I L E D  

' Indeed, even a comparison of Dr, Stmuss's deposition testimony to the medical records 
demonstrates sharp Issues of fact in dispute about the cause of and type of injury plaintiff allegcs; 
Dr. S t r a w  repeatedly testified that he bdiavcd that the sore was B pressure sore caused by the knee 
immobilh, unrelated and completely coincidental to the exmvasnted cement underneath the sore, 
while themedical rccorda directly indicate that the wound was caused by leaked cement at the wound 
Site that burned the tissue while setting. 
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