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SCANNED ON 5151201 1 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: MANU& $. MENDEZ 
Justlcr 

PART 13 

In the Matter of the Application of 

MICHAEL MAZZiOTTl, 
Petltloner, 

INDEX NO. 10879611 0 
MOTION DATE 04-08-201 1 

001 MOTION SEQ. NO. 
MOTION CAL. NO. 

For a Judgment under Artlcle 78 of the Clvll Practice 
Law and Rules 

U N F I L ED J If DGM ENT -against - 
RAYMOND KELLY, as the Police Commissloner of This judgment has not ‘been entered by the County clerk 
the City of Naw York, and as Chalrman of the Boar- e d &ty canrrot be swed based hereon. TO 
of Trustees of hte Police Pension Fund, Article II, mm rrwrtgel w ~ d k . &  representative must 
NEW YORK CITY POLICE DEPARTMENT and the Judgmt Clerk’s Desk (Room 
THE CITY OF NEW YORK, 

pwson 
1418). 

Respondents. 

The following papen, numbered I to 10 were read on thlr prtltlon tonor Art. 78 

PAPERS NUMBERED 

Notice of Motlonl Order to Show Cause - Affldavlts - Exhlbita ... I - 3. 8-7 

4,s. 8,Q 

10 

Answerlng Affldavlts - Exhibits 

Replying Affldavlts 

cross rnotlon 

Cross-Motion: Yes X No 

Upon the foregoing papers, It Is ordered and adjudged that the petition to review 
and annul the action of the respondents denylng the petitioner his line of duty accident 
disability retirement penslon pursuant to Administrative Code 913-252.1, known as the 
World Trade Center [WTC] Disability Law and directing respondents to reconsider the 
petitioner’s appllcatlon In a fair and lawful manner, Is granted. 

The petitioner seeks a judgment pursuant to CPLR Article 78, reviewing and 
annulling the denial of llne of duty Accident Dlsablllty Retirement (hereinafter referred to 
as “ADR”) pension he sought pursuant to Administrative Code 313-252.1 , known as the 
World Trade Center Disability Law. He seeks to have the respondent8 reconsider his 
application for penslon benefits in a falr and lawful manner. Petitioner seek8 an Order 
pursuant to CPLR §2307[a], directlng respondents to serve and file: all reports, 
recommendations, certificates and all other documents submitted to the Pension Board 
of Trustees of the Police Department of the City of New York in connection with the 
retlrement of the petitioner that are not Included in the petition; coples of any and all 
medical records, reports or notes relating to petitioner which are on flle with the Article II 
Pension Fund andlor the Police Department that are not Included in the petition. 

As a police officer, the petltloner and his partner had been asdgned to cover the 
lower Manhattan area train ilnes from South Ferry to Canal Street. On September 11, 
2001, they responded to a call In One World Trade Center to asslst a disabled woman 
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and brought her to an office on the 20th floor, just before the building was struck by the 
first of two planes hijacked by terrorists. Petitioner and his partner evacuated the 20th 
through 2gth floor of One World Trade Center and were descending a staircase with 
evacuees when a second explosion sent debris and soot on them. After arriving at the 
ground floor they went over to Two World Trade Center, which had also been struck by a 
hijacked plane, carrying and escorting InJured people out of the building. They set up a 
triage area by the Millennium Hotel, and entered Two World Trade Center three more 
times to assist with the evacuation. The offlcers were caught by the blast when Two 
World Trade Center began to fail, and rushed themselves and other evacuees to 20 
Vesey Street for refuge, their police car was crushed by the falling towers. The petitioner 
was recognized for his heroism on September 11 , 2001 by the Commanding Officer of 
his District, Captain Stephen A. Savas (Pet. Exh. A). 

The petitioner was given one week off for sick leave and then was required to 
return to work at the World Trade Center site in the search for missing persons. After 
returning from sick leave, petitioner worked beyond 40 hours a week, with overtime for 
2000 additional hours in 12 hour shifts with no relief. Petitioner sewed 175 tours digging 
through rubble at ground zero after September 11,2001 (Pet. Exh. J). The petitioner had 
been treated for injuries to his back, eye and skin irritations but did not seek immediate 
psychological treatment (Ans. Exh. 2). The petitioner claims he initially attempted to 
‘Lseif-medicatel’ with “alcohol” to deal with his guilt and depression over the loss of 
approximately 37other policemen he knew that died at the scene, and firemen he saw on 
the staircases while evacuating the buildings on September 11 , 2001. 

Petitioner eventually sought mental health treatment related to September 11, 
2001 , being initially diagnosed with symptoms related to post-traumatic stress in 2003, 
but he did not seek a referral for treatment. Dr. Steven Cole, states the inltiai diagnosls 
of post-traumatic stress was based on petitioner’s treatment at the Long island World 
Trade Center Monitoring and Treatment Program at  the Long Island Occupational & 
Environmental Health Center, State University of New York, Stony Brook (Ans. Exh. 14). 
The Long island World Trade Center Monitoring did not have a treatment component In 
2003. The petitioner claims he sought treatment and was provided with a referral to Dr. 
Steven Cole on November 21, 2005. Dr. Cole initiated treatment with prescription 
medication for petitioner’s post-traumatic stress disorder in 2005, and continued 
treatment in 2006, 2007 and 2008 (Ans. Exh. 15). Petitioner was awarded disability 
benefits from the Social Security Administration in 2008. Petitioner was granted social 
security disability benefits on March 18, 2008, for “major depression, a panic disorder, 
and post-traumatic stress disorder,” from an onset date of October 27,2005 (Pet. Exh. 
G). The petitioner continues to be under a physicians care, in group and individual 
therapy, and is taking medications for his symptoms (Ans. Exhs, 14-17, 19). 

The petitioner retired from the police force on September 2,2002, after serving for 
almost 32 years. He was born on September 1 I , 1950, appointed an officer on 
October 7, 1970, and pursuant to Administrative Code 913-214 was a member of the 
Police Penston Fund (hereinafter referred to as “PPF”) making ail necessary 
contributions as required by law. The petitioner filed his application for ADR benefits on 
September 19,2006. The application for ADR pension benefits was based on post- 
traumatic stress. The petitioner states In his application, “I complain of constant fatigue, 
depression, being unable to concentrate, anxiety and flashbacks as a result of the World 
Trade Center Disaster.” The Police Commissioner filed an application for Ordinary 
Disability Retirement (hereinafter referred to as “ODR”) pension on petitioner’s behalf. 
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The petltloner submitted to four examinations by the Medical Board of the Pollce 
Pension Fund Article II (hereinafter referrred to as the “Medlcal Board”). The Medical 
Board submitted reports on December 4,2006 (Ans. Exh. 3), December 17, 2007 (An& 
Exh. 5), July 13,2009 (Ans. Exh. 7), and December 14, 2009 (Ans. Exh. 9). The four 
reports disapproved the appllcatlons for ADR and ODR penslon benefits. 

On February 14,2007, the Board of Trustees of the Police Pension Fund 
(hereinafter referred to as the “Board of Trustees”) remanded petitioner’s application 
after the December 7, 2000 report, for reevaluation and reconslderatlon of new evldence 
(Ans. Exh. 4). On May 14,2008, the Board of Trustee8 remanded petltloner’s appllcatlon 
for reevaluation and reconslderatlon of new evldence and sent a letter to the Medlcal 
Board on June 4,2008, stating the reason for the remand was new evidence (Ans. Exh. 
6). On October 14, 2009, the Board of Trustees granted a thlrd remand to the Medlcal 
Board based on statements on the record by Christopher McGrath, consultant to the 
Patrolmen’s Benevolent Association (PBA), detailing petitioner’s service at the World 
Trade Center and subsequent medical treatment (Ans. Exh. 8). A letter was sent to the 
Medical Board dated October 22,2009, glvlng as a reason for the remand, “New 
Evidence and as per Verbatlm mlnutes.” After the dlsapproval of bgneflts In the 
December 14, 2009 report of the Medlcal Board, the petltloner sought a fourth remand at 
a meeting of the Board of Trustees on February 25,2010. That application was denied 
based on three prior remands and the fact that the petitioner had been retlred for elght 
years (Ans. Exh. IO). The petitioner then commenced this Artlcle 78 proceeding 
challenglng the denial of hls appllcatlon for ADR beneflts. 

An admlnlstratlve declslon wlll wlthstand Judlclal scrutiny If It Is supported by 
subatantial evidence, has a ratlonal basla and Is not arbitrary and capricious (Matter of 
Pel1 v. Board of Education, 34 N.Y. 2d 222, 356 N.Y.S. 2d 833, 313 N.E. 2d 321 [1974]; 
Davis v. Hernandez, 13 A.D. 3d 90,786 N.Y.S. 2d 444 [N.Y.A.D. 1’‘ Dept. 20041). The award 
of ADR benbfits is a two step process, requiring a determination by the Medical Board 
that the applicant is actually incapacitated or disabled and then a recommendation to the 
Board of Trustees concernlng whether the dlsablllty was a result of an accidental Injury 
received in service of the clty. A determlnatlon by a Medlcal Board wlll be sustained If It 
Is supported by substantlal evtdence of lack of causatlon, has a rational basis, and Is not 
arbitrary and capricious. The decision of the Board of Trustees as to the cause of an 
officer’s disability will be sustained If its factual findings are supported by substantial 
evidence and is not arbitrary and capricious. The Medical Board determination will 
remain undisturbed where it resolves conflicts In the medical evidence and relies on Its 
own examination of the petitioner (Matter of Borenstein v. New York City Employee’s 
Retirement System 88 N.Y. 2d 756,673 N.E. 2d 899,650 N.Y.S. 2d 614 [1996]; Canfora v. 
Board of Trustees of the Police Penslon Fund New York, Artlcle II, 60 N.Y.2d 347,457 
N.E. 2d 740,469 N.Y.S. 2d 635 [1983]). The burden of proof concerning each element of 
the ADR claim is generally on the applicant (Picciurro v. Board of Trustees of the New 
York City Pollce Pension Fund, Artlcle II, 46 A.D. 3d 346,847 N.Y.S. 2d 553 [N.Y.A.D. lot 
Dept. 20071). 

Pursuant to New York City Admlnlstratlve Code 51 3-252.1 (a), a condition or 
Impairment that Is caused by a qualifying World Trade Center condition Is, 
“presumptive evidence that It was incurred In the performance and dlscharge of duty,” 
unless there Is competent evidence to the contrary. The World Trade Center W C ]  
Disability Law shifts some of the burden of proof onto the Medical Board. The Medical 
Board bears the burden of rebuttlng this presumptlon wlth credlble evidence (N.Y. C. 
Admlnstratlve Code §13-252.1(a); Mulet v. Kelly, 49 A.D. 3d 336, 852 N.Y.S. 2d 762 
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[N.Y.A.D. lot Dept., 20081; Jefferson v. Kelly, 51 A.D. 3d 536,857 N.Y.S. 2d 161 [N.Y.A.D. 
lmt Dept., 20081). Credlble evidence is defined as coming from a credible source and 
being, “evldentlary In nature and not merely a conclusion of law, nor mere conjecture or 
unsupported s ~ s p l c l o n ~ ~  (Matter of Meyer v. Board of Trustees of the New York City Fire 
Department, 90 N.Y. 2d 139,681 NE. 2d 382,659 N.Y.S. 2d 215 [1997]). 

The Medical Board is requlred to conslder all relevant medlcal evidence before 
rejecting the petitioner’s claim, and must clearly state the reasons for Its 
recommendations. An unsubstantiated conclusion and failure to include uncontradicted 
evidence submltted by the petltloner concerning a psychological condition Is not a basls 
to determlne the condltlon (Keiss v. Kelly, 75 A.D. 36 416, 905 N.Y.S. 2d 67 [N.Y.A.D. 1“ 
Dept. , 20101; Flynn v. Kelly, 17 Mise. 3d 1125A), 851 N.Y.S. 2d 69 [Sup. Ct., N.Y.9 20071). 

The petitioner submltted to the Medical Board reports from Steven Cole, M.D., the 
Supervlslng Psychlatrlst of Long Island Occupational & Environmental Health Center, 
State Unlverslty of New York, Stony Brook; Dr. Lynn R. Bernstein, a licensed clinical 
psychologist and Dr. Minna Barrett, a psychologist. All the reports conclude that the 
petitioner is suffering from post-traumatic stress (Ans. Exhs. 14 - 17). The 
report of Dr. Lynn R. Bernsteln dated April 15,2009, lndlcates that at least eight (8) 
objective tests were administered, resulting In flndlngs of below average 
vlsual/constructionaI  skill^, below average basic attention and concentration, below 
average sequential mental tracking, and problems with “mental processing speed, flne 
motor speed and coordinatlon, vlsual attantlon to detail, sustalned concentration, and 
dlvlded attention.” The Aprll 15,2009 report of Dr. Lynn R. Bernstein concluded in a 
dlagnosls of post-traumatlc stress disorder, depression and anxiety (Ans. Exh. IS) . 

The Medical Board has cited as a basis for denying any benefits, the panic attack 
that occurred in November of 2000 and related counseling, after the petitioner lost a 
union election (Ans. Exhs. 2 & 12). The Medical Board also relied on a letter dated 
September 22, 2006, from Arthur Knour, Ph.D., director of the Psychological Evaluation 
Section (hereinafter referred to as “PES”), which states that petitioner is not a case In 
PES records and there is no hold on his firearms (Ans. Exh. 13). The December 14,2009, 
report of the Medical Board, flnds that although the petitioner was in “the thick of the 
attack on September 11 , 2001 ,” the treatment provided was based on subjective and not 
obJective flndlngs (Ans. Exh. 9). 

The respondents claim that the Medical Board’s determination is based on 
credible evidence and that while there is differing medical opinion and the evidence Is 
subject to conflicting interpretations, the determination should not be deemed arbitrary 
and capricious. 

The January 23, 2010 affidavit of Michael Maulottl states that none of the four 
appearances before the Medical Board lasted longer than ten minutes ahd little to no 
questions were asked of him concerning hls current psychological state or treatment for 
September 11 , 2001 experlences (Pet. Exh. C). Petitioner clalms that the records 
submltted to the Medlcal Board were taken out of context and the determination 
contalns false statements, including those concernlng a primary treatment for alcohol 
abuse Instead of post-traumatic stress and deprasslon. 

Upon review of all the papers submitted this Court finds that the respondents 
have failed to rrufflclently overcome the World Trade Center presumption. The Medical 
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Board states that the petitioner’s treatment was based on subjective flndlngs, but 
completely Ignores the obJective tests performed by Lynn R. Bernstein , Ph.D. . There 
were no separate or Independent reports submitted for evaluatlon by the respondents. 
The one paragraph letter dated September 22,2006, from Arthur Knour, Ph.D., director of 
PES does not evaluate the petitioner’s records, It only states that PES did not have an 
open file. The Medical Board in denylng both ADR and ODR pension benefits does not 
address the finding of the Social Security Administration on March 18, 2008, which 
states that the petltloner Is entitled to disablllty beneflfa baaed on hls, “major 
depression, panic disorder and post-traumatlc stress dlsorder.” The Medical Board does 
not provide any details concerning its concluslons that petitloner’s evidence is 
subjective. Although conflicting interpretations of evldence will result in a finding in 
favor of the Medlcal Board, in this case, the determlnatlon does not reflect consideration 
of all relevant medical evidence or clearly state the reasons for the determinations. 

The Board of Tru8tees determination on February 25, 2010, that the petltloner’s 
application should be denled based on the Medical Board’s denial on three prior 
remands, and the length of time he had been retlred Is arbltrary and capricious. The 
Board of Trustees determination was not based on 8Ubstantlal or credible evidence. 

Accordlngly, It is the decision and order of this Court that the petltlon Is granted, 
the respondents’ February 25, 201 0, denial of petitioner’s appllcatlon for ADR pension 
beneflts is annulled and the case is remanded to The Board of Trustees of the Pollce 
Pension Fund for further hearing and determination on the appllcatlons. 

Accordingly, it is ORDERED AND ADJUDGED that the petltlon is granted, the 
February 25, 2010 determination of the Board of Trustees of the Police Pension Fund is 
annulled and it is further 

ORDERED, that the case Is remanded to the Board of Trustees of the Police 
Pension Fund for reconslderatlon of the petitioner’s application in P fair and lawful 
manner, and for remand to the Medical Board of the Police Penslon Fund Article II, and 
It Is further 

ORDERED, that to the extent not already provided, the respondents are directed 
to provide the petitioner with all reports, recommendations, certificates and all other 
documents submitted to the Artlcle II Penslon Board of Trustees of the Police 
Department of the City of New York In connection with the retirement of the petltloner 
not included in the petition or answer; and It is further 

ORDERED, that to the extent not already provlded the respondents are directed 
to provide the petitioner with copies of any and all medic 
relating to petitioner whlch are on file with the wM$# 
Department not Included In the petition or an$ 

n Dated: May 2, 201 1 
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