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P 1 aiii t iff, 

lndex No. 1 16772109 
Motion Date: 312211 1 
Motion Seq. No.: 00 1 
Calcndar No.: 82 

-against - 
DECISION & ORDER 

THE CITY OF NEW YORK, 

For dcfendant: F I L E D  Andrew I,ucas, ACC 
For plaintiff: 
Stephen Jacobson, Esq 
Hecht, Klceger, el al. 

New York, NY 10036 

Michacl A. Cardozo 
Corporation Counsel 
100 Church St., 41h FI 

19 W. 44'h St., Ste. 1500 MAY 20 2011 
2 12-490-5700 New York, NY 10007-2601 

NEW YORK 2 12-788-0560 
COUNTY CLERKS OFFICE 

By notice of motion dated September 30, 201 0, deleiidant City moves pursuant to CPLK 

321 1 andlor 3212 for an order sunirnarily dismissing the complaint agaiiist it. Plaintiff opposes 

the motion. 

I. BACKGROUND 

On February 22, 2009, plaintiff allegedly slipped and fcll on ice on the sidewalk and curb 

at the iioitlieast comer of Thaycr and Broadway Strccts in Manhattan. (Affirmation of Andrew 

Lucas, ACC, dated Sept. 30,2010 [Lucas M Y . ] ,  Exlis. A, B). On or about February 27,2009, 

plaintiff served on City a notice of claim. (AI.), 

At a 50-11 hearing hcld on November 19, 2009, plaintiff tcstilied that she le11 at 9 p.m on 

February 22, 2009, while walking on the sidewalk, and that at the curb, she slipped on black ice 

which shc had not seen belobre she fell, realizing it was ice only whcii she was laying on it. The 
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ice was clear and she could sce the cenient poriion of the sidcwalk Ihrough it. She saw no ice on 

any other pal? of the sidewalk wliere she fell, nor could she see where the ice originated. She 

also tesliiied that it was chilly outside, that there was no snow or ice accumulation on the ground, 

and that it had neither snowed iinr rained before hcr accident. ( I d ,  Gxh. B). 

On or aboul Novcimber 23, 2009, plaintill served on City her siimmoiis and complaint, 

and on or about Dccernber 20, 2009, City servcd its answer. (Id., Exhs. C, 11). 

On or about August 18, 2010, plaintiI"f~1cd her iiotc of issuc. (Lucas Aff.). 

11. CONTENTIONS 

City denies having had notice of thc icy condition on the sidewalk and observes that 

plaintiff testified that there was no accumulation of-snow or ice on the sidewalk before she fell 

and that the ice on which she slipped was clear, thereby conceding that the icc was neither visible 

nor apparcnt. City also subinits ccrlilied climatological records which reflect that on thc dale of 

plaintilf's accident, the avcrage temperature was abovc freezing, thus surmising that as tlie ice 

could not have formed until the temperature fcll below freezing, City did not have enough time to 

discover and renicdy the condition. As the records also indicate that on February 22, 2009, rain 

and other precipitation coinnienced at 9 a.m. and ended at 6 p m . ,  City maintains that a 

rcasonable time had not elapscd betwceii the cessation of the slonii and plaintifl's accident for it 

to remedy the condition. (Lucas Aff., Exh. F). 

Plaintiff contends that City failed to cstablisli, prima fucic, that the ice could not have 

existed for a sufficient period 01' time for i t  to be discovcred absent expert testimony interpreting 

tlie climatological data and as City did not address the weather conditions in the days before the 

accident. Plaintiff submits an affidavit from a lorensic meteorologist, who examined various 
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cljniatological records and opines that the icy condition that caused plaintiil‘s fall was created by 

precipitation that fcll 011 February 18 and 19, 2009 and frwe bctwcen Februaiy 19 and February 

2 I ,  2009. (Jacobson Aff., Kxhs. F, G).  Plaiiitiiralso submits her affidavit and thc affidavit of hcr 

fricnd who witnessed the accidcnt, in which both state that plaintil‘f fell oii the sidewalk which 

was covered with a thick sheet of ice approximatcly two feet wide and very thick, rough, and 

dirty. ( I d ,  Hxhs. C, D). Plaintiff thus argues that there are triable issues as to whether t11c icy 

condition occurred days before her accident and whether City had a reasonable amount of time to 

discover and remedy it, (Id. j. 

In reply, City contends that plaintill’s affidavit is tailorcd to avoid her sworn testimony, 

that plaintiff did not identity the meteorologist as an cxpert until after her note of issue was filed, 

that the meteorologist’s opinion is based in part on plaintiff-s new and contradictory testimony 

and is thus unreliable, and that as thc climatological records are sclf-authenticating, City was not 

required to oNer an expcrt affidavit. (Reply Affirmation, dated Jan. 26,201 1). 

UT. ANALYSIS 

“The proponent of a summary judgnicnt motion must make a prima facie showing of 

entitlement to judgnient as a matter of law, tendering sufficient evidcnce to eliminate any 

material issues of fact from the case.” (Winegrud v New York Univ. Med. Ctr., 64 NY2d $5 1, 853 

[ 19851; Zuckcrmnn v c‘rty of New York, 49 NY2d 557, 562 [ 19801 j. If this burden is not met, 

summary judginent iiiust be denied, regardlcss of the sufficicncy of plaintiffs opposition papers. 

(Winqruu’, 64 NY2d 85 I ,  853). 

When the moving party has demonstrated cntitlement to summary judgment, the burden 

of proof shifts to the opposing party which must dcnionstrate by adiiiissible evidencc the 
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existence of a factual issue requiring trial. (Alvarez v I’r’ospct Ilusp., 68 NY2d 320, 324 119861; 

Zuckerman, 49 NY2d 557, 562). The opposing party must “lay bare” its cvidence (Silhcrtrtein, 

A wnd & A4iklos v C’UI.SO17, 304 AD2d 8 17, 8 18 1 Ct Depl20031); “unsubstantiated allegations or 

asscrtions arc insufficient.” (Zuckerman, 49 NY2d 557, 562). 

In order to hold a municipality liable for accidents caused by thc presence of icc or snow 

on a sidewalk, the plaintiff must establish that the ice or snow constituted an unusual or 

dangerous obstruction to travcl and that the municipality eithcr created the condition or a 

sufficient time had elapsed for it to discover and remedy it. (,bA~zzcllcr 1’ C’ify of New Yurk, 72 

AD3d 755 [2d Dep12010J; Valentine v C’ily u f N w  Ynrk, 86 AD2d 38 1 [ l ”  Dcpt 19821, Iv 

denied 57 NY2d 710). 

I Icrc, the certified climatological data constitutcs prima-fcrcie evidence of thc weather 

conditions before and at the tiinc of plaintiff’s accident. (See CPLR 4528 [%ny record of the 

observations of the weather, takcxi under the direction oi‘the United States weathcr bureau, is 

prima facie evidence of the iacts stated”]; Siimeun v C i t y  ~ / N L ‘ M ~  Yurk, 41 AD3d 344 [ I  Dept 

20071 [defcndant granted summary judgment as plaintiff slipped and fell during snowstorm; 

siiowfall confirmed by climatological records]; DeSkfiino v City of N t w  York, 41 AD3d 52s [2d 

Dept 20071 [defendant established entitleinelit to .judgment by submitting proof, including 

climatological data, that storm was i n  progress]). City was thus not required to oil’er m expcrt 

affidavit . 

As the cliinatological rccords and plaintiffs testimony establish that no significant rain or 

precipitation had accumulated the day of plaintiffs accident and that thc temperature was above 

freezing, that there was no snow or ice on Ihe ground in the area of plaintiffs accident other than 
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the ice on which she fell, and that the ice was clear aiid invisible to plaintiff until she fell on it, 

City has dcnionstrated, prima fncic, that sufficient tiiiic had not clapsecl for it to discover and 

remedy the condition. (SLJP Bomey v Cily 9J'New York, 41 AD3d 404 r2d Dept 20071 ["City 

established its cntitlement to suniniary judgiiiciit by submitting metcorological data showing that, 

although thcre was a snowstorm €our days bcfore (plaintiffs) accident, temperatures rose above 

h e h g  in the two days prior to the accident, and there was no lurtlicr signilicant prccipitation 

during that time"]; C'lczpp v City o fNew York, 302 A112d 347 [2d Dept 20031 [as climatological 

data showcd that temperature in days before accident never dropped bclow lkezing, plainliff 

failed to establish that ice patch was caused by earlier snowstorm]; see also C'crrpenter v .I 

Giurdino, LLC', 81 AD3d 1231 [3d Dept 201 11 [defendant showed lack of notice through 

plaintiff's testimony that patch of ice was not visible and only bccame apparent after plaintiff had 

fallen on it]; Pierson I) N Colonic C'ent. School Dist , 74 AD3d 1652 [3d Dept 20101, lv denied 

15 NY3d 71 5 [no triable issue as to notice absent evidcnce that icy condition was visible or 

apparent as plaintifftesM~ed that condition only became obvious after shc fell and was lying on 

ground]; Curricula v Jeferson Vulley Mull Ltd. Parlnership, 299 AD2d 444 [2d Dept 20021 Lno 

proof of coiistructive notice oi' ice as plaintill testified that she did not see ice bcfore she fell and 

it was very thin and without color]; compure with Mwhan v Bcrrksdule Tennnts Corp., 73 AD3d 

5 14 [ 1 Ft Dept 201 01 [plaintiffs testimony that patch of ice was grey or white and evidcnce that 

tcniperature had not been above freezing for two days before accident sufficicnt to raise triable 

issue as to constructive iioticc]). 

Plaintill's new testimony that the icc was thick, dirty, and rough contradicts her earlier 

tcstiniony that it was clear and invisible and reflccts an attempt to bolster her current claim that 
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the ice was caused by a storm that had occurred two or tliree days earlier, and is thus insufficient 

to defeat summary judgment. (SPC Garcicx-Muriinez v C'ify o f N w  York, 68 AD3d 428 [ 1" Dept 

20091 [plaintiffs affidavit in opposition in  which she stated that entirc path was covered with ice 

contradicted her dcpositiori tcstimoiiy dcscribing nmowcr patch o l  icc and created feigncd issue 

of €act insufficient to dcfcat motion]; Wu v ('ity of New York, 42 AD3d 45 1 [2d Dept 20071 

[plaintin's affidavit containing "new and contrivcd allegations concerning the location of his fall 

and the nature ofthe condition on which he fell" was designed to raise reigned factual issues]; 

Ruck v Levillown Norse As,socs., 1,T,C, 27 AD3d 444 r2d Dept 20061 [while plaintiff stated in 

affidavit in opposition to motion that puddle or  water on which lie fell was dirty and grey and had 

footprints around and through it, it contradicted deposition testimony where plaintiff did not 

describe puddle that way]; Hurfy 11 Lenci, 294 AD2d 296 [l" Dept 20021 ["A party's affidavit that 

contradicls her prior sworn testimony creates only a feigned issue of fact, and is insufficient to 

defeat a properly supported motion for sumiiiary judgment"]). 

And, as plaintiffs expert's opinion is based in part on plaintii'Ps new testimony, 

specifically that the ice on which she fell was thick and hard, it likewise is insufflcicnt to raise a 

triable issuc. (See 7'e&yan 11 C'ily oJ 'NL- '~  York, 40 AD3d 372 11 Dept 20071 [as cxpert opinion 

was inexorably connected to plaintiffs fcigned testimony, it did not constitute competent 

evidence creating Cdctual issue]). 'l'lic expert also failed to address City's contention that the 

above-freezing temperatures would have niclted any ice remaining from the prior storm. Thus, 

plaintiff has failed to raise a triable issuc as to whether the icy condition was created by a storm 

days belore her accident. 
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IV. CONCLUSION 

Accordingly, it is hereby 

ORIIERED, thnl defendant's motion for suminary judgmcnt is grantcd and the complaint 

is licrcby dismissed as against defeiidant City ofNcw York, and the Clerk is directed to enter 

judgment in favor of said defcndnnt. 

ENTER: 

DATED: May 18,201 1 
New York, Ncw York 
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