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The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

1-3 Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
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Replying Affidavits __ 

Cross-Motion: n Yes .@ No 

Upon the foregoing papers, It is ordered that this motion j $  
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F l a i r i t i f f ,  

- a g a ;  1 7 . 7 . -  

r)vII I N D U S T R I E S ,  INC. , 

Dcfcndants. 
F I L E D  

p a l - t n c r s h i p ,  sceks  r e c o g n i t i o n  c ) t  a forej .gr i  moiney judgmcnt (CPLR 

Article 53), c n t . c r c d  on  dcfault b y  t . h e  Iliyl-1 C o u r t  o f  D e I h i  a t  New 

( R s . )  ec3uj.valcnt o f  $127,085.50, p l u s  i n t e r e s L ,  as a g a i n s t  

de fendan t  DVH Ind i . i s t i : - i  e=;, Iric. ( r ) V H )  , a New J c r s e y  ci l rporat- i  on, 

HaItley corrunenced l.his a c t i o n  b y  summary judgment i n  

lieu of c o r n p l a i n t  (TPT,R 27-13)  . The rnot.ion was dcnicd on the 

( g r o u n d  t .ha t .  t h e  s u b m i s s i o n s  d i d  n o t  c o n c l u s j . v e l y  es t : a b l i s h  t h a t  

I . t - 1 ~  Indiar-I  dei: i s i (or1 was f i n a l ,  due t o  1 a r iguage  i n  i t  t .hat .  DVH 

r r i i  yht-. be ; d l : ~ l  e t.0 r c c a p t u r c  i t s  f u n d s  (Orde r - ,  d a t e d  J a n u a r y  11, 

201.1, at.t.ac:ticd t o  Af f i r rna t io i - i  i n  O p p o s i t i o n ,  Ex. C) . T h e  Inot.ion 

i s s u e  and now moves T o r  surrurlar-y j udyrrier-it: 01-1 thc qrour id  that t.he 
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Th(2 l r i d i a n  acr:i:i o r 1  was i n i t i a t e d  b y  complai i i t  oi’i 

h ’ebruary  2 q ,  7000. H a r t l e y  all eqed t . h a t  DVH and o t h e r  c:ompanies 

f a i l e d  t o  p a y  for goods  v a l u e d  a t  $127, 0 8 5 .  5 0 .  DVH o b t a i n e d  

Tnd ian  c o u n s e l  and f i l e d  an a i - i s w e ~ .  On September 4 ,  2002 ,  t h e  

I n c i i  a n  c o u r t  i s s u e d  3 p a r t i a l  j udqmen t  in f avor -  of I l a r t . 1 . e ~  and 

a g a i n s t  TWTI in the a m o u r ~ t .  uf $76 ,  9213. 48. ‘The act-ion c o r i t i r i u e d  a s  

t .o  t h e  11:ilanc:e of t .he  amouni: sough t . .  On S e p t e m b e r  20, 2005,  I_he 

ac.:ti on w a s  d i s m i s s r t d  due t o  H a r t l e y ‘  s f a i . 1  11re t.o clppcar  on t h r e e  

c o n s e c u t i v e  occasion: ;  ( O p p o s i t - i o n ,  Ex. K )  . DVH also f a i l e d  t o  

appear 0 1 1  t.hcj.sc o c c a s i o n s  . T i c  case was restored on Decemhcr 8 ,  

2005 ( O p p o s i t i o n ,  E x .  L )  , and on July 31, 2 0 0 6 ,  Hartley was 

dirc!ct .ed L o  i :isiie “ f r e s h  summons”  t.o LIVH ( O p p o s i  i L i o r i ,  Ex. M, ‘J[ 

40). 1 l a r t . l c y  s e r v e d  DVTI i n  N e w  J e r s e y  (Opposi t . ion,  Ex .  N )  buL 

DVH did ~‘iot. a p p c a r ,  and Hartley o b t a i n e d  ;3. default Judgmciit. 

against. it. on (3cl.ober 1.2, 2007 ( O p p o s i - t i o n ,  Ex. 0) . The I r i d i a n  

C O U L  1. issued cl decision on December- 1 0 ,  2007 f o r  $127, 08.5. 50, 

plus 7 %  int .ere:;L from t . h c  d a l e  of  commencement o f  Lhe l a w : - ; u i . t . ,  

a n d  c o u r t  c0si.s i n  the ;irnourit. o f  Ks. 5 1 ,  4 1 6  ( S i r - i y k  A f f i d a v i t . ,  E x .  

A ) ;  o n  t .1-1~ same dai.e,  ~3 “d~cree 31.1 t.” w a s  filed ( C r i f f i l i g  
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h;uppl eisiei-it.al. A f f i d a v i t . ,  E x .  A )  . 

(In (3ct .obcr  3 0 ,  2008, T!VIi a p p e a l e d  on the yround t h a t  i t .  

n e v e r  recei v e d  t.he “ f r e s h  summons. ” I t  posted a bond,  i n  Rs. , 

c q u I . v a l e n t  t o  $‘/6, 9213. 40. L)VH lost (Griffinq A t t i d a v i t . ,  E x .  C, 

p. 5-6) , and t.he bont3ed amount was r e l c a s e d  t o  H a r t l e y  (Goyal  

A f f i d a v i t ,  a t t a c l h c d  t.o G r i f f i . n q  A f f i d a v i t )  . ’  DVH then i n i t i a t e d  

a. s p e c i a l  p r o c e e d i n g  clppcal w h i c h  a1 :?(:I was d c n i c d  ( G r i I L i n y  

A f f i d a v i t ,  Ex. 1)) . Anot .her  appeal W;IS t a k e n  chal 1 er iying s e r v i c e  

( A p p ~ l l a n i . ’ ~  rr i ( - )viny papers, attached t o  O p p o s i t i o n ,  Ex.  G; p -  8 

[ u n p a g i n a t . c d ]  ) . Leave t.o appeal was g r a n t c d  or1 N ~ v e ~ r t b e r  2 9 ,  2 0 1 0  

arid i t  r e m a i n s  p e n d i n g  ( S i e q a l  S u p p 1 . e m e n t a . l  A f f i r m a t i o n ,  E x .  A )  . 

2. Recognition and Enforcement 

C P T , R  A r t i  cl F: 5:3 applies “Lo  any  forei gr-1 c o u n t r y  

j i idgmcnt w1iic:h i:; f i n a l ,  c o n c l u s i v e  and e n r o r c e a b i e  where 

rprider-eid, e v e r 1  1.110uqh a n  appeal t h e r e f r o m  i s  penc3i.ng o r  i t  i s  

subject. i:.o appeal ” ( C P L R  .530%) - A f o r e i g n  country Ijudyment i s  

defined 2;; one  t h a t  is \ \ c o n c l u s i v p  between the p a r t i e s  t o  t - h e  

er:t.ei-it [.hat. i l .  q 1 A r i l . s  (-)I- d e n i e s  r e c o v e r y  of a .sum of money” ( C P L I I  

5303) Howcvcr, ;I f o r c i q n  j u d q m c n t .  wi 11 n o L  he r e c o g n i z e d  where 

t.ke f o r e i  (311 cnurt. d i d  n o t  have per:::orial j u r i s d i c t i o n  o v e r  t.he 

deferit lari t .  (CPT,R 5.304 [ a ]  [7] ) . 

I 
1 1 1  respo~nse to t he  c o u r t ’  .s i n q u i r y ,  H;ir t . lcy s u b m i . t . s  

i n f o r m a t i o n  ti-ial. i l .  was i - i o I .  r e q u i r e d  t.o post. a n y  hond t o  secure 
thc: rcieasc! of DVH’s b o n d ,  desp i t . c :  c ; e r t . a i n  l a n q u a g e  i n  t h e  
decision that appcarc2d t o  r c q u i r e  a n  under - t . ak ing  ( 1nforrnat . ion 
Reques t  Response, al.l:ached t o  G r i f f i n q  A f f i d a v i t . ,  Ex. G). 

[* 4]



Ha r- t . lcy L ~ L ~ ~ . I % s  that I.he j ;.icigment i s  T i r i a  1 because i t  i s  

r -ecovcry  US!$ 12’1, 085.50 e q u i v a l e n t  t o  lnd ia ln  R~dpees . . . 

[plus] ‘7 per c e n t  p e r  annum s irnplc! i i i t e r e s t  . . , Decrcc sheet. 

bc drawn i . i ~ j  ,1cc:or-c3.ingly” ( I d . ,  p .  7-13) . A d e c r e e  s h e e t  was inade 

Supp1ernerit.a 1. A f L i r - r n a t . i o i i ,  Ex - A) . A c c o r d i n g l y ,  t . h i s  argument. i s 

ur-lpe r s LI a s i ve 

Next a L o r e i g n  c o u r t .  must  have dernoinstrable persorial .  

jurisciin:!. i o n  over A d e f c n d a n t  b e f o r e  New Y n r - k  w i . 1 1  e n f o r c e  1 : h d t  

 court.'^ .j udyment-s (CPLR 5305) . A s  n o t e d  above, DVIi appca led  [.he 

3 0 0 7  deiaul t d e c i s i o n  on the g r o u n d  i t  never r e c e i v e d  s e r v i c e  

r-evicwed !.he r c : c o r d ,  and h e l d :  

The s e r v i c e  w a s  c f fect>ed o n  [ DVH] t h r o u g h  c o u r i e r  
s e r v i r e .  ‘The roui-icr rec:ei pt. s h n w s  khat  [ DVH] was duly 
:served w i t - h  t .he  not ic t l : .  The p l a i n t i f t  also filed an  
affic1avi. t .  abouI. t h e  servi ce. l L l V H ]  wd:< a l s o  s e r v e d  
t h r o u g h  e - m a i l .  D e s p i t e  s e r v i  (:e t . l irouy h e-ma i 1. and 
desp i  t.c s e r v i c e  t h r o u g h  c o u r i e r - ,  [ DVH] c h o s e  noL t o  
appea1- in t h e  Court . . . T f i r i d  no r e a s o n  t.o d i , s b e i i e v e  
t . ie  c ; e r t . i f i c a t e  i s s u c c i  b y  t . h e  c o u r i e r  corripariy . . . 
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est ablish~3.ii v a  1 i 13 personal 1 u r i S d i c t  i o n  over DVH iiricler CPLR 

530.5 (b) . 

F i r i a l l . y ,  ; 3 l ~ s e i i l .  ;in expel-:. (>p i  r i i o r i  a b o u t  I n d i a n  law that 

di i  appee 1 su.sp'cnds enforcc~ment of  Li1-i 2 p p a r c n t . l . y  f j n a  1 j ucigrnent., 

DVH h a  f a i l e d  t o  p r o v e  t h e  a l l e y e d  f o r e i g r i  law (scc, c . g .  , Stciii 

v. S i ? q e f  , 50 A D 2 d  93.6 [ 2 " , '  Dept:, , 197.51 ) . Moreover, CPLR 5 3 0 2  

a p p l i e s  to f i n a l  j iidymer1t.s " e v e n  t .h(-)uyh an a p p e a l  thcrcf rnm is 

pendinq. " The f a c t  t h a t  t h e  juciyr-nent i s  b e i n g  appea l  ed i s 

i n su f~€ i ( - : i e i i l .  I.(:) ha r recognj t . i  o r 1  of t.he j udyment: under  Article 113. 

11-isteadf the proper-  p ~ ~ ~ : e d u r - e  is i . 0  s e e k  a s t a y  of r c c o g n i t i o n  

pend inq  t.hc outcome of  t h e  f - o r e i g n  appeal ( C P L R  5 3 0 6 )  . 

3 .  S t a y  

DVJI arquc..; t.hat t.1iis 3c:t  i o i n  s h o u l d  be s t - d y e d  per - i t3 i . i iy  

t h e  outcome of t:he T r i t 3 i . a r i  appeal under C P L R  5306 , because it may 

l e a d  t.o v a c a t . u r  o f  thc  judqmen t  . Hart Icy o p p o s e s  b u t  , i f a s t - a y  

i s  g r a n t e d ,  requests that. DVH be r-ecqui r - e d  to posl. an undertaking. 

DVIl rcp1ic.s t h a t  a bond would be ar.1 orierous h u r d e n ,  arid s t . a t c s  

CPLR 5 3 0 6  p r n v i d c s :  

lf Lhe t3el'endant. sa t . i . s€ i .es  t.Iic: c o u r t  ei.ttier. that. ari appeal 
is pcridii-iy . . . [in] ILhe i o re iy i - i  country j u d y m e n t ,  t he  
roiirt. may st.cly t.hc. p rc i cec ' c i inc j s  u n t i l  t.hc a p p ~ a l  ha:; b c c n  
dct crmiiied . . . 
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I .  

deemed wi t h d r a w n  . 

4 .  Valuation 

Tl-ie Indian judqrn~lrit. p r o v i d e s  for- i n t c r e s t  of '/'A from 

February 29, 2000. 1Tarl.ley seeks 7% i r i i e rc ! . s t  on $ 1 2 7 , 0 8 5 .  50 ( thc 

o r i g i r n a l  p r i  r ici .pa1) f r o m  t h a t  d a t e  u n t i l  October 3 0 ,  2008,  the 

d a t e  DVH t e n d e r e d  i t .s  $ 7 6 ,  1328. 4 8  h o n d .  Tl-iereaft-er,  Hart-ley seeks 

t.he r ema in ing  p r i n c i p a l  o f  $ 5 0 ,  1 5 7 .  (1% ( t h e  o r i g i n a l  pr-i  r i c i p a l  

ini .nns [ .he rcircl.scd borid) p l u s  7 %  j.iit.erest from O c t o b e r  3 0 ,  2008 

t o  t he  c1at.e ol: d e t e r m i n a t i o r i  (11 L h i s  mot ion .  Finally, Hart-l ey 

s e e k s  as c:o:;l:.s of  t h e  I n d i a n  act : ion $1, 44.5, the value of Rs. 

51 r416, c o n v e r t e d  on ail unspecificd date. That. value is 

i.iric:onte:;tcd, and is awarded. 

5 .  Conclusion 

In accordance wi t.11 t h e  forC:qoi.riq, it h e r e b y  i s  

ORT)F,F:E:,n t.1iaL D e f c n d a n t . ' ~  rno i inn  f o r  a stay is deemed 

w i t h d r a w n ;  a n d  i t  f u r t h e r  i s 

OIIL~LIIET) t . ha  t. P l a i n t i f f '  ,Y m o t i o n  f o r  s u r n n i a r y  judgment I:(.] 

recoqnizc:  a n d  enforce t h e  t o r c : i . g n  judgment. i ri the case ent i t . l ed  

[Jar Lley K n i t s  v. UVH . T n n ' u . s i r ~ - i t l s ,  l n r ,  CS (OS) No. 11 1.5 of 2000 

( J l i g h  CourL of D e l h i  a t  N e w  D e l h i ,  i n d i a ) ,  dated December 1 0 ,  

2007 i s  granted pursuant. t:o A r t i c l e  5 3  (I€ t h e  C P L R ;  and it. 

f u r t h c r  i s  

OFIDE,RED t .h3 t .  the  C l e r k  of t .he  C o u r t  i s  directed t o  

eriirer :j udgrncr-i t  i n  favor or p l a i n t . i f f  I Ia r - t ley  K i i j  ts and against 
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