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"Jusﬂce
" ELIOU & SCOPELITIS STEEL FABRICATION, INC,, .~ moexo. 10346610
I ' o o I Plﬁihtlff,- R E . MdT]ON-DATE .

-agalnst- L Lo ;
: ' ; MOTIONSEQ.NO. 001 - . * i
s “_”SCOTTSDALE INSURANCE COMPANY o
o i MOTION CAL. NO.
Defendant '

The followlng papers, numbered 1 to 4 were read on thls motlon by defendant to dismiss pursuant

. to SQctlon 3211 of the CIvII Practice Law and Rules F l L E D

_ Notlce of Motlon/ Order to Show Cause —_ Afﬂdavlts - Exhlblts
Answerlng Affidavits ~ Exhibits (Memo) MALZ_B_ 2““
;:Replylng Affidayits (Reply Momo) RN

5 NEWYOHK
DR COUM’TV CLERK‘S OFFICE o
:'*‘Ofoss-MotIon DYes | B No \ co

" This is an actlon by plamtlff EIIOU & Scopelltls Steel Fabrucation Inc ("Ehou ) agalnst |

oottedale lneurance Company ("Scottsdale") for declaratory Judgment /nter alla. requmng e |
oottedale to mdemnlfy and defend EIIou ae an addftional‘ insured under a Iaahllity meurence ST

‘_pollcy |ssued to Ebenezer Constructlon lno (“Ebenezer‘") in conneotlon wlth an underlylng

Fipereonal injury aotlon. Before thls 00urt |s a pre~ens‘

”r motlon by: Scottedale to dlsmlss the- o

omplelnt egalnst t pursuant to CPLR § 321 1(a)(1) and(a)(?)




4

El;ou to furnlsh steel to be used by Ebenezer at the constructron srte on Sebtemberts 2005
“arid September 20, 2005, A
" On September 29 2005 Wllfredo Lorenzo an employee of Ebenezer was mjured at

‘rg‘r‘*the construction site. erfredo Lorenzo ("the underlymg plaintiff") commenced an actlon agalnst

R \'Allsa and Eliou,. entltled Wilfredo Loranzo v 343 LLC Alisa Construction Co Ino and Eliou

R Steel Fabr/catlon Inc 1 Index No 24436/05 pendlng Ih the Supreme Court, Bronx County.
| Prior to the underlymg plamtrf‘f's lnjurles, Scottsdale Issued a commerCIal general l|ab|I|ty
‘, \. pollcy to Ebenezer pollcy number CLS1063812 in effect for the policy penod October 8 2004

to October 8, 2005. | | -

On October 27 2005 after recelvmg notice of the undarlyung plalntlff's accident at'the -
:'constructlon site, lliinois Unlen Insurance Co Ellou e general liabllity insurer demanded that
| Scottsdale assume the defense and rndemnrﬂcatlon of Ellou and accept tender regardrng these
- clalms pursuant to an- agreement between Ebenezer and Ellou The agreement betWeen

5 "\'Ebenezer and Ellou was entered lnto on December 16 2004 and |t allegedly requlred

| ‘Ebenezer to mdemnrfy and hold' harmless Ellpu as well as to name Ellou as-an addltlonal o
.,tlnsured under its |Iabl|lty insurance pollcy Attached to thls corrésponctence was a certn‘" cate Of
nsUrance namlng Ellou as. the certlﬂeate holder and an addltlonal lnsured under the Ccottsdale “
polrcy, as well as. the agreement between EllOU and Ebenezer | o

" n. June 2006 Eliou commenced a thlrdwparty actlon agarnst EbeneZer among others
‘ent|tled El/ou Steel Fabrlcation Inc v Ebenezer Constructlon Inc., Slege/ Bros Supply Co lno

the $upreme 00urt Bronx County In lts

b "_f”‘and Shaw Be/tmg;Oo Incl, Index No. 85331/06 ln

H 'complalnt Ellou asserts causes of actlon agalnst Ebe ezer for, mter aIIE, breachf_e' COntract

‘eghsence in famng to pmparly train its: employm 3 ‘dlndemnlﬂcatlon and‘-' ‘ ntnbutlon R

L [ Elleu alleges in its complalnt that Ellou & $copell s'fSteel Fabrlcatron lnc ls an a/k(a or l L
el Fabrlcetlon Inc Ellou & Scopelitis Steel: Fabnt:atlon Inc commenced the hereln actltpn o
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On Maroh 16 2010 Ellou commenced the hereln actlon <aga|nst Soottsdale seekmg

o f;‘j-‘*declaratory judgment inter. alla that Elleu |s an addmonal Insured on.the insurance pohcy

|ssued by Scottsdale to Ebenezer the policy was in effect on the date of the underlying

mcudent and that under said. polloy Scottsdale ls obllgated to indemnify and defend Ellou for

- damages and loss sustained by the underlying plalntlff |nclud|ng legal fees, expenses and

o :costs lncurred in the defense of the underlylng lltlgatlon

Scottsdale now moves to dlsmlss the complalnt agalnst |t pursuant to CPLR § 3211
(a)(1) and (a)(7) bhased on docUmentary evidence and Eliou’s failure to state a cause of actlon.

In support of the motion Scottadale submits, inter alia, a copy of the pleadings, an

" affirmation of counsel, two purchase orders between EIIOU and Ebenezer, the mdemnlflcatlon ‘
- agreement between Ellou and Ebenezer dated December 16 2004 and the. commermal
. general liability polloy |ssued‘to Ebenezer lncludlng the Blanket Addltlonal Insured |

o Endorsement provls|on In opposltlon Ellou submlts /nteralla an afflrmatlon of counsel the

lndemnlflcatlon agreement between Eliou and Ebenezer and the Blanket Addltlonal Insured

. 1';“j_;;—[/‘Endorsement prowsmn of the lnsuranoe pollcy

In support of its motlon Scottsdale relles UpOn the Blanket Addltlonal Insured | -

Endorsement provislon in the policy, which provudes as follows

“who is an insured (sectlon Y is amended to Include as an msuted
any person or organization (called additional insured) whom:you *
are required to add as an additional insured on this policy under a -
written contract, agreement or permit which must be:-a. currently
in-effect or becoming effective during the term of the policy;.b.
- executed.prior to the “bodily lnjury,” “property damage;” “personal
- injury,"or "advertising injury.” The insurance provided to this '
~additional insured [s limited a8 follows: 1. That person ‘or g
organlzation is'an additional’ lnsured only with, respect to Iiablllty
arising out, of: a. premlses you own, rent; Iease or: occupy Qrbi
© your ongomg operations performed for that addltlonalllhsured as
- specified in the written contract, agreement or permit . ... " . an
3. Coverage is not provided for “bodily Injury," "property damage
“personal injury” or “advertising injury” arising out of the sole
‘ negllgence of the addltlonal msured" (motion to d|sm|ss exhlblt H)
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o ”‘-dismrssal motlon" (511 W 232nd Owners Corp. v Jennlfer Reelty Co 98 NY2d

| Scottsdale malntalns that Eliou cannot meet the reqwrements to be an addltlonal
_“,‘jtlnsured under the policy. bscause 1) a contract was not in effect at the time of the underlylng
o plarntrff's accident that requwed Ebenezer to name. EI|0u as an addrtlonal msured on lIts polrcy,
‘and 2) Ebenezer was not performlng work for E|IOU at the tlme of the underlylng actlon
Moreover, Scottsdale argues that the underlylng rnmdent arose solely out of EIIOU s negligence..
i ‘Accordlngly, Scottedale argues that Eliou is. not.an addltlonal msured under the policy requlrlng' |
Scottsdale to defend or mdemnlfy Ellou in the underlylng Iltlgatlon |
Eliou, in opposltlon malntalns that it is an addltlonal insured under Scottsdale 's
insurance policy because an |ndemn|f|cat|on agreement exists, executed on December 16
2004, prior to the date of the underlylng mmdent requmng Ebenezer to name Eliou as an l
| add|t|onal insured. EIIOU contends that E|IQU 8 wOrk in dellverlng steel to the project S|te arose
~ solely out of an obl|gatlon between Ellou and Ebenezer thus |t arlses out of ongoing operatlons
.between the partles Lastly, Ellou lmalntalns that at this stage in the lItlgatlon lt remalns unclear

whether the underlying injury occurred asa result of Eliou's sole negllgence as d|scovery has

“ : not been completed in the underlylng I|t|gat|on o

CPLR § 3211 Motlon to Dismlsa Standards
CPLR 3211 [a], prdvndes thet o |
u “a party may move forjudgment dlsmlsslng .one or more causes \
of action asserted against him on'the ground that: r
[1] A defense Is founded on documentary evldence. e
[7] The pleadlng fajls to state a cause of actlon; .

When determmlng a CPLR § 3211(a) motlon "we ||berally construe the complalnt and

aocept as true the faots alleged |n the complalnt and any submlsslons ln opposjtlon to the S

it [mternal ortatlons omltted] soe Leon v Mart/nez 84 NY2d 83 87 [1994] SOkoloff V. Harriman

o 3"“\‘E§tates Dev. Corp., 96 NY2d 409, 414 [2001]). “We also accord plaintifs the beneft of svery .
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ﬂ\‘\“:‘."“‘:_stslble favorable mference (511 W. 232nd Owners Corp 98 NY2d at 152 Sokoloff 96 NY2d ‘ B
L atara) | o .
N “In order to prevail'on a kr‘noti,onv to ctismise based’o‘n dogumentary evidencecurs’u\ant’\to o
" CPLR 3211(a)(1), the documents relied t1po-n must definiti\‘/ely dispose of pla‘intitf'e‘cletm"
(Bronxwl/e Knolls v Webster Town Ctr Partnership, 221 AD2d 248, 248 [1st Dept 1995] see -
H Jullano v McEntee 150 AD2d 524 [2d Dept 1989] Demec v 325 W. End Ave. Corp 127 AD2d
- 476 [1st Dept 1987].). ACPLR § 3211(3)(_1) motlcn “may be appropriately granted only where
| the documeritary evidence utterly refutes plaintiff's fectual allegations, conclusively establiehing |
a defense as a matter of IatAf’ (Goslten v Mutua.l Life Ins. Co. of N.Y., 98 NY2d 314. 326 [2002];
see Ladenburg. Thalmann & Co. v Tiin"e\AmL'lsemehts, 275 AbZd 243, 246 [1st Dept 200‘0]‘). |
Upon a CPLR § 3211(6)(7) rncticn to dismles*for failure to state a cause of actien the
"question for us is whether the requuelte allegetlons of any valld cause of actlen cognizable by
‘the state courts can be falrly gathered from all the' everments " (Foley v D'Agostmo 21 AD2d
| 60, 65 [1st Dept 1964], quoting Condon vAssociated Hosp. Serv., 287 NY 411, 414 [1942] .
'I order to defeat a pre-answer motion to dlsmlss pursuant to CPLR § 3211 the opposlng party |
- need only assert facts which f t wnthln any cognlzable Iegal theory (see Bonnle & Co Fashlons v

o ‘_ Bankers Trust Co., 262 AD2d 188 [1st Dept 1999])
Dlscu_seich
As this is a pre-answer tnotl‘on ta dlemlse, it ‘mUSt be taken as true thet Sc’ottsdale
|esued a commercial general liability i insurance poIICy to Ebenezer which wes in effect for the
‘ ‘,‘,penod of October 8, 2004 tc October 8 2005 Wthh contamed a blanket addltlonal lneured

o JffendorSement prowsuon |t muet also be teken ae true that at the tlme the underlying pl ir tlff was

,-\,‘z‘lnjured he was employed by Ebenezer, and that prlor to the incident, Ebenezer entered”lnto a

- “l’:contract with E|IOU on December 16, 2004 whlch requlred Ebenezer to mdemmfy end name
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Ellou as an addrtronal Insured on Its lnsurance policy | ’”‘ o - " e
Scottsdale has refused fo defend lndemnlfy and |nsure Eliou with regarde to the E
underlylng plaintiff's cla|n13 beoauee |t mamtalns that Ellou IS not an addltronal |nsured under

the policy. However, EIIou 5 clalms survive a motlon to dismlss for fallure to state a cause of -

: actron under: CPLR § 321 1(a)(7) because the factual allegations in the complalnt ralse

cogmzable Iegal theones (see Alllanz Underwrrters Ins, Co v Landmark Ins. Co,, 13 AD3d 172,‘ ; X

174 [1st Dept 2004])“ _

Additionally, Scottsdal_e’s 'submissiens do not establish a defense founded upon
documentary avidence because they fail'te -reecjlve all factual issues and dispoSe of EIiou's |
claims (see Barghout v Dweok 244 AD2d 190 [1st Dept 1997]; Demas v 326 W. End Ave

Corp., 127 AD2d 476 [1st Dept 1987]) Soottsdale failed to concluslvely show that Eliou does

| not qualify as an addltlonal msured under the pollcy Scottsdale falled to Show that the

indemnification agreement between Ellou and Ebenezer srgned prior. to the underlying -
plarntrff’s injurles does not meet the cnterla as set forth in the addltlonai lnsured provrsion

Scettsdele also falled to show the accldent mccurred eolely as a result of Ellou 9 neg!lgence

| QUES’IIOHS of fact remain as to the' appllcabillty of the mdemnlﬂcatlon agreement betw en'ﬁuou IR

- and Ebenezer as weII as the respectlve partles negligence regardlng the underlylng plalntlff'

|njur|es Accordingly, * at thie pre dlscovery etage of the present Iltlgatlon these submlsswns do‘r R

not meet the CPLR 321 1(a)(1) reqwrement of concluslvely establlshlng [a] defenSe as a matter_w”f

of Iaw" (IMO Indus V Anderson Kill & Ollck 267 AD2d 10 11 [1st Dept 1999])

The Court has consldered Seottsdale 8 remalnlng arguments and flnde them to

be wnthout merit.
~ Conclusion
~ For these reasons and upbn the fbregomg papers, tis, -
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_ parties.

Dated: April 11, 201¢

Gheck one: [ FINAL DISPOSITION "1 M NON-FINAL DISPOSITION

Check If appropriate: : D DO NOT Pos'r [] REFERENCE

ORDERED that Scottsdale’s motion to dismlss tha plamtiff”s complamt purauant to

B ‘:-GPLR § 3211(a)(1) and (7) is denied; and itiis. further

. ORDERED that the partles are to appear for a preliminary confarence In Part 7, 60 _
Centre Straat Room 341 on June '8, 2011 at 11 00am; and |t is further,

ORDERED that tha»plaint\i‘ff‘shall SGWQQ copy of this\order with notice of entry upon all

This constltutesitne Decision and‘OrdarJ off the Qourt.
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