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ELlOU & SCOPELITIS STEEL FABRICATION, INC,, INDEX NO. 3 0346611 0 

) I  Plalqtlff, MOTION D ~ T &  - qgalnsta 
MOTIONSWNO. 001 , ,  , 

SCOlTSDALE INSURANCE COMPANY, 

Defend9 n t. 
MOTION GAL. NO. 

The followlng papers, numbered I to 4 were read on thls motion by defendant to dlsrnlss pursuant 
to Seutlon 321 I of the Clvll Practlce Law and Rulee. 

Notlca pf Mgfldnl Order to Show Cause - AMdavtts - Exhlblts ... 
F I I- E D w~~ NUMBFRF D 

I, a 
Answering AWldavlts + Exhlblts (Memo) ,? , , , , ,~ 

2Dll 
plylrrg Affldavlti ( R ~ p l y  Mema) 4, 

This is an action by plaintiff Eliou & $copblitis .$\eel Fabrication, Inc. (“Eliw”) against 

#dale lngurance Company (“Scottsdslg“) for declaratory judgment, inter B 

qqttgdtile to indemnify and defend Ellou EI 

olicy issued to Ebenezer Construction Ino. (‘’Eb 

rsonal injury agtion, Before this CburY ia a pre 

rnplaint against it pursuant t9 CPLR Q ?21 I(d)( l  

rider entered into 

, the5Qgneral contractor, as a sub 

I Breotiorl @nu pre-cast pl 

~ n u e  In Brooklyn, New Yo 

I 
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I 

Eljou tD furnish steel to be used by Ebenezer at the 7anstruFtio 
I 

nd September 20,20Q5. 

On September 29,2005, Wilfredo Lqhnro, ah employee of Ebenezer, was imjurad at 
\ 

1 the construction site, Wilfredo Lorenzo ("the underlying plaintiff') commenced an action against 

ga and Eliou, entitlkd b V l l h d ~  Lcrrenza v 343 LLC, Alba Construction Co. /no., and EliQu 

Steal hbrication, lnc.,' Index No. 24438105 pending 

Prior to the underlying plaintiff's injufiery, S@O 

pglicy to Ebanezer, policy number CL$1063812, in effect for the policy period October 8,  2004 

to Octqber 8, 2005. 

On October 27, 2005, after I'eceivihg notice of the ynderlying plaintiffs acaident at the 

construction site, Illinois Union Insurance Co., Eliou's g~n 

Scottsdde assume the defense and indemeificqtlQn of Eljou avd dccept tender rbgarding these 

I 

Qlaims pursuant to qn agreement beWden Ebenemr and Eliou. The agrsemsnt betW@n 

Fbenezer and Eliou was entered into on December 16, 2004, and 'it allegedly required 

Epssne2er to indemnify and hold harn7iew Elipcr 88 w 

iesured under its liability insurance pcnlipy. Attoch 

InsLlrance, naming Eliou as the certifiqdte holder @btlv,q,n qdditlonal insured under the Scottsdale 

policy, as well as the agreement between Eliou an 

as to name GliQU a5 an additiofwl 

I 

I 

zer. 

In June 2006, Eliou commenced P thirdwpwt n agaipst Eberreter, among others, 
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On March 16, 201 0, Eliou commenced the herein gction jagginst Saottsdale,sedking 

* P  

’ declgrertory judgment, inter a/& thgt Eliou is dh additional insured on the insurance policy 

issued by Scottsdale to EbenezBr, the policy was in effeet on the date of the underlying 

incident, and that under sald pdioy Scottsdale Is obligated to indemnify and defend Ellou for 

d@mages and loss sustained by the underlying pl@letiff, including legal fees, expenses Qnd 

costs incurred in the defense of the underlylng litigation. 

Scottsdale, now mows to dismiss the cqmplaint against it, pursuant to CPLR 5 321 1 

(a)(l) and (a)(7), based on docllmentary evidence and Eliou’s failure to state a cause of action. 

In support of the motion Scottsdale submits, inter alia, a copy of the pleadings, an 

afnrrnatlon of counsel, two purchase orders between Eliou and Ebenezer, the indemnifimtion 

agreement between Eliou and EberSezer dated D w m b e r  16, 2004, and the commercial 

genergl liability policy issued to Ebenezer, inyluding thb Blanket Additional Insured 

Endorsement provision. le  oppogltlon, Eligu submits, inW alia, an affirmation of counsel, the 

Indemnification agreement between Eliou and Ebenezer and the Blanket Additisrnal Insured 

EHc@rsernent provision of the inwrance policy. 

In guppart of its rnotlon, Scottsdale reliesupdn tha Blanket Addltional Ip 
r 

3 Endorsement prwision in the policy, which provides as follows: 

“who is an Insured (seqtion 11) is amended to include as an insuted 
any person or organlzatian (called additional insured) whom YOU 
are required to add as an additional insured on this policy wd$r El 
written contract, qgreement or permit which must be: a. currently 
in effect or beoomingl effeqtlve during the term of the pdicy;, b. 
exewtqd prior to the “bodily Injury,” “property damage,” “per‘sonal 

vwrtishg injury.” The i nce provided to this 

a. premlsgs you own, rtdnt, lease or 
yrjur ongoing operqtions performed fbr that additio 
specifled in the written contract, aqreement or permit . . . ’ 

3. Coverage is not provided for “bodily Injury,” “properly damage,” 
“personal injury” or “advertiding Injury” arising out of thb salb 
negligence of the addltional insured” (motion to dismiss exhibit M). 

I h i  
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Scottsdale rmintaity that Eliou cannot meat the requirements to be an additional 

;insured under the pol i~y becquse I) 

plaintiffs accident that required Ebenezer to name EliOu as an additional insured on Its poliw; 

and 2) Ebgnezer was not performing work for Eliou at the time of the underlying actlon. 

cQntract w w  not in effect at the time of the uedetlying 

’ MareovBr, Scottsdals argues that the underlying inciddnt arwe solely gut of Eliou’s negligence. 

Accordingly, Scottsdale argues that Sliou is not an additianal insured under the policy requiring 

Scottsdale to defend or indemnify Eliou ih the underlying litigation. 

I 

Eliou, in opposition, maintains that it is an additiorral insured under Scottsdale’s 

insurance policy because ah indemnification agreement exist&, executed on December 16, 

2004, prior to the date of the underlying incident, requiring Ebenezar to name Ellou as an 

additional insured. Eliou contendq that Eliqu‘s Work in delivering steel to the prQ]ect site arose 

solsly out of an obligation between Eliou and Eberrezer, thus it arises out of angcllqg operqtions 

between the parties. Lastly, Eliou lmaintalns that at this stage in the litigation It remaips unclew 

whether the underlylng injury occurred as a result of Ellou’s sole negligence, a$ discovery has 

hot been Completed in the underlying litigation. 
I 

, 

CPLR 5 321-1 Motlip tq pisp-dsa Standards 

CPLR 321 1 [a], prgvides fh$t: 

“a party may move for judgment dismissing one or more caw86s 
bf action asserted ggaipst him on the ground that: 

[I] A defense is founded on documentary evidence;. . 
[7] Thq pleading fails to state a cause of actlon; , . .” 

When detwmining a CPLq Q 321 1 (a) moflgn, ‘‘we liberally Gonstrue, the complaint and 

aacepf as true the hut? al lqed in ths complaint and qny submission6 In oppnsjtiw to the 
I 1 1 ,  I 

dismissal rhotion” (57 7 W. ?$and Owners Corp. v Jennlfw Rlsalty Co., 98 WY 0011 

[internal aitillions ornil$ed]; $88 Leon v Martinez, 84 NY2d 83, 87 [1994]; SdkblaFv H@V/m€fn 

r Estates Dev. Corp., 96 NY2d 409, 414 [2001]). “We also accord plaintiffs the benefit Qf @vWy 
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I 

possible favorablg inferenw” (57 1 W. 23’20d Owners Corp., Q8 NY2d at 152; S ~ h d o  

“In order to prevail on a motion tn dismiss bqsqd on doqumentary evidenw pursuant to 

CPLR 321 l(a>(l),  the documents relied upon must defirlitively dispgse of plaintiff’s ~11611m’~ 

(Bronxville Knolls v Webstew Town Ctr. Paflnership, 221 AD2d 248, 248 [ ls t  Dept 19$5]; see 

Juliano v McEntes, 15Q AD2d 524 [26 Dapt 19891; Dsrnias v 325 W End Avo. Corp. , 127 ADZd 

478 [I st Dept 19871). A CPLR 5 321 1 (a)( 1) motion “may be appropriately granted pnly where 

the documentary evidence utterly refutes plaintiffs factual allegations, conclusively qstablishing 

a defense as a matter of law” (Goshen v Mutual Life Ins. Co. of N. Y., 98 NYPd 314, 326 [2002]; 

see Ladenburg Thalmmn & Co. v Tim’s Amusements, 275 AD2d 243, 246 [I st Dept 2Q001). 

Upon a CPLR 9 321 1 (a)(7) mqtion to dismiss fgr failure to state 3 cause of action, the 

“question for us is whether the requisite allegations of any valid cause of action qognizable by 

the state courts ‘can be fairly gathered frpm all the qverments”’ (Foley v D‘Agostino, 21 AD2d 

60, 95 [ lst Dept 19641, quqtlngl Coodon v Associated Hasp. Sew., 787 NY 411, 414 [1942]). In 

order to defeat a pre-answer motion to dismiss pursuant to CPLR 5 321 1, theql joslng party 

need only assert facts which fit within m y  cognizable legal theory (see Bor)nle & Co. FoshiQolls v 

I Bankers Trust Co., 262 AD2d 188 [Ist Dept 19991). 

Dlscugsion 

As this is a pre-gnswer motion ta dlarnlss, it must be taken as true that Scottsdale 

issued a commercial general liablllty insurance policy fa Ebenezer, which was in effect for ttie 

period of Octbber 8, 2004 to Octbber 8, 2005, which contained a blanket additlmal i n w e d  

fidorsement provision. It must also bs tekan ap true that at the time the und 

3 injured he was employed by Ebenezer, and that prigr to the incident, Ebenet 

contract with Eliou on December 10, 2004, which required Ebenezer to inda 
I 

I / ‘ ,  
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I 
1 

I 
\ 
Eliou as an additional insured on Its InWrance policy. I 

Scottsdale has refused fo defbnd, indemnify, and insur‘e E!liou with rqgardq to the I 

underlying plaintiffs claims beoause it maintains that Eliou is not an additional insured under 

the policy, However, Eliou’s claims survive a motion to tlivlliss for failure to state a cause of 

wtion under CPLR 5 321 I(a)(7), because the factual allegations in the complaint raise 

cognizable legal theories (see AIIianz Und&writes$ Ins,” Co. v Landmark Ins. Co,, 13 AD3d 172, 

174 [I st Dept 20041). 
I 

Addltionally, Scottsdale’s gubmissigns do not establish a defense foQnded upon 

documentary evidence because they fail tg rggolve all factual issues and dispose af Eliou’s 

claims (see Bsrghout v Dwmk, 244 4D2d 190 [ I  st Dept 19971; Demas v 326 W. End Ave. 

Gorp., 127 AD2d 476 [ I S t  Dept 19871). Suottsdale failed to concluslvely Show that Eliou does 

not qualify as an additional itmured undw the policy. Scottgdale failed ta $how that the 

indemnification agreement between Eliou ahd Ebenezw,i signed prior to the underlying 

plaintiffs inluries, does not meet the Criterizl as set Forth in the additional insured provision. 

Scottqdale ako failed to show thg awideqt wcurrwi aolely as a result of Eliou’a ngg/lgence. 
‘ 1  

.( : 

Questions of fact remain a8 to the applicability of the irrdemnlflcation wgrebrnqnt ~ e t w d b  kllWt’ : I  , 

and Ebenezer, as well as the respective parties’ mgllgence regarding thb underlying plaintiff’s 

not meat the CPLR 321 l (a)( l )  requirement qf conclugively establishing [a] defenlse as a matter 

of law” (IMO Indws v Anderson Kill & Qlick, 267 AD2d 10, 11 [Ist Dept ISSS]). 
I 

1 .  I 

The Court has corlsiderecl Sodttqgdate’s remaining arguments anU findg thdv to 

’ be without merit. 
1 

Conchelon ( 

For these reasons and upon the fbr8rgWig paper$, It 18, 
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ORDERED that Scottsdale's motion >td diqmiss the plaintjff'8 cQvplairit pur$umt ta 

OPLR 5 321 1 (a)(l) and (7) is denied; aqd it is further, 

ORDERED that the parties are to Qppear for P preliminpry conference In Part 7, 60 

Centre Gtmet, Room 341 on June 8, 201 1 at 11:OO a.m.; and it is further, 

ORDERED that thq .plaihtiff shall setwe w capy 4f this order with notice of entry upon all 1 

parties. 

This constitutes the Decision and Qrder of the Court. 

F I L E  
Dated: April 11, 201 4 

I 

MAY 25 2011 

NEW YYORK 
COUNTY CLERK'S OmCE 

Check one: 0 FINAL DI$PQSITION m NON-FINAL DiSPOSiTiON 

Check If appropriate: 

[* 7]


