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€ION SALIANN SCARPULLA, J . :  

‘i’his is a11 action fi)r dcclaratory judgriient on dcfcnclant l~irciiian’s Fund Tnsurancc 

C’o.’s (LLFFIC?’) clisclaimcr of‘obligation to provide ii~surnnce coverage undcr its excess 

policy in a persoiid in jury  actiun brought against plaintiffs FC Rrucliiier Associates, T,.P 
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(“FC Rruckncr”) and Firs1 New Yorli Mai~igeriicnl, Inc. (“First NY”) by noli-party 

I Imraiiic Sullivan. 

FFIC issued :in excess liability insurance policy to Forest (I‘ity F,iiterpriscs, Inc. 

(“b  orcst (‘it”’), an 0hiu-b;ised coInpany, as first named insured for the period from 

Noveinbcr I ,  1 9 0 h  to November I ,  1997.2 FC: Hruckncr is ii  New York lirnilcd 

partncrship, and I’orcst C’ily’s wholly-owned subsidiary. FC‘ Hruckncr owns the shopping 

inall at 845 White f’lnins Road j i i  the Bronx Coiuity, whcrc lhc iriiderlyitig personal injury 

allcgcdly occiirrecl 011 December 3, 1996. First NY, ;inother wholly-owned subsidiary of 

Forcsl City, was T;C Brwkner’s property ~iin~i:igci-. Ddendant GAE Robins North 

Aiiicricii, h c .  (“GAB”) was at thal lime Forest City’s third-party claims djirster and 

irisurnnu represeiitntivc. FFIC’s csccss policy to Forest City has liability limits of lwcnty 

sel fiiisurcd rcluiitiori aiicl a s e v e ~ ~ - l i u n d r c d - ~ i i i ~ ~ - l ~ ~ t y  thousand dollar primaiy policy 

issuccl by Natioiinl 1 Jnion Fire Insurance C‘o. ol‘ IWsburgli (“National IJnion”). 

The Su//ivcrn action was co~ii~~ic~iccci on April 16, 1997, and National Union 

immediately assumed the defciisc and assigned the firin of 1 .ester Schwab K a l ~  & Dwyer 

’While rieithcr party has subinittccl an cxecu~cd copy of‘tlie insurance policy a t  issLie, 
neithcr- party chiillenges the appl icabilily and biiidiiig nature of tlic provisions in the uncertifittd 
policy proviclcd wilh lhese motions. 
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the next several years without FFlC having natiw or it. Thcii, ;il'ter receiving certain 

inforination froiii its attorneys in Ocober, 2002, FC Hruckncr deterniiiicd 1li;it it sliould 

give noticc of the LS~illivu~7 nctiou to lTIC:. 

K Brirclmcr atid FFlC disagrec ovcr the date WlC' receivcd notice. FC 131-trckner 

insists that i t  gave notice on .Ianiiary 3 I ,  2003, whilc FFIC argiies that the .Ianuary 3 1, 

2003 notice went to nun-party 1nterst:ite Insuraiicc Group, nllegcdly a reinsurer oi 'lTlC, 

which Ji)rwnrdcd tlic notice to T;I;lC: mi .lune 10, 2003. By letter, dntcd December 23, 

2003, 1hIC'  disclnitiicd coveragc with rcspcct to the LSul/ivrit~ action, citing Forest City's 

six-year dc lq  iii iiotil4'ing f+ FIG' of tlic underlying clainx and challeiiging FC: Huukiicr's 

designation :IS adclilional insurcd under the policy. 

I+('  nriicl;rier now imvcs l'or sutiimaiy jirdgiiient, arguing that its duty to give 

timely notice of the iinderlyiiig action did not arise until ;dtrr FC Hmckncr learned of 

facts iiidicat ing that its priniaiy insurance would be insufficicnt and that the b ' c s ~ c s s  

layer" would be reaclicd. Neil G. C'awsey, Jh-cclor of I ,itigatiori and Clairns 

Manageiiicnt fbr Forcst C'ity, states in iiii all'idavit sirbmitted hercin that when the ,Szt//ivcrn 

x t i u n  was Col~~~neiiccd in 1 W7, the pleadings iiidicatcd only that litigation cnlailcd ;I rim- 

of-the-mill slip-arid-fill1 with unspecificd bach iIi.juries, not a typc 01' ii ci~se that could 

reach the one-iiiillion-dollar' primiry insuraiicc limit. Specifically, in hcr May 6, 1008 bill 

of part icdars, S ullivati 1 ists as cl aitiicd i1i.j iirius priinari ly disc Iicrnialion, radiculopathy, 

loss ol'normal Iiuiiibir wrvatiure, disc buIgcs, scvcrt: back p i l i  and muscle spasms. At the 
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time, FC' Brwkiier's attorneys determined that n m e  of thcsc medical conditions would 

coininand recovery in excess of one million. 

It was not until October 4, 2002 that Mr. C'nwsey received a riieiiioraiiduin from his 

insurance broker i117d c? report Trom Lcster Schwa17 Katz Kr Llwyer, which provided an 

upward ac1.j LI s t 1iie11 t on t h c ii s s es siii c n I or p oten ti a 1 d alii ;t g c s cxp osu re, s urp s s ing the 

primary insurance limits. The attorney's report reflected the service of' two amended bil Is 

of pai-ticdars, clatcd April 20 m c l  .Iitly 25, 2002, \vhich t'or tfie first lime alfeged nuincrous 

surgeries resulting I'rom the underlying accident: giistric bypass surgcry, several repairs of 

gastric perforation, laparnscopic gastric bypass, gaslrotoniy tube pliiceineiit, lumbar fusion 

L4-I ,S  with insertion ofhardwarc and fiicetectoimy at L4-LS and I ,3-1,4. 

FC Brirckiicr argucs that it was the amendcd bill o1p;irticulars and the inswmce 

broher's and dcl'ense counsel's subscqucnt letters that alei-tccl Fc' Brwkiier that thc 

,Sullivan litigation could rcacli the excess layer. FC Hruckiicr concludes that the .lanuaiy 

3 J , 2003 not ice was rcnsonably timely under these circumstanccs. In the alternative, I:C' 

Uruckncr ar-gws that lT1C"s disclaimer is precluclcd by Ncw York Insirrance I ,aw $ 

3 420(d). 

F t 4  IC crobs-iiioves for s~iinniaiy ~judgmcnt, arguing that ( 1)  b C' r3ruckncr is no1 i in  

insirred uiiclcr its policy, niicl (2) Ohio law governs FFIC"s policy, because borest City has 

its principal place o f  business in Clhio arid becausc Ihc excess insurance policy contains 

only Ohio rnand:itory endorsements. I Jrider Ohio law, FFIC is presumed as unfairly 

4 

[* 5]



prejudiced by tlic delay, because it lost opportunities l o  irivestigate tlic alleged facts in thc 

~rnderlying action. Specifically, FFTC argues that because ol‘ FC: Hruckncr’s six-year 

delay, FFlC has lost x i  opportunity lo locate and depose Julio C~onzalcz, a roriiier 

I’ergnnient ciiiploycc, who witncssed the underlying accident, but who was 110 loiigcr 

reachable a t  the phonc n m h c r  xid thc ndclrcss lie provided i n  1998. I:urther, FFIC 

argucs that the dcfcnse of late djsclainicr under section 3420(d) is inapplicablc hero 

because FI:IC ~ S C C S S  policy was delivered or issued for delivery in 11ic State of Ohio, no1 

in New Yorlt. 

In the altcrnative, FFTC argues that were the C’ourt to find section 3420(d) 

applicable, tlic timc il took to process T;C Brircluier’s clniiiis, from June I O ,  2003 to 

Ikcer1ihcr 23, 2003, WAS not unrcasonablc under the cjrcumsta~ic~s.  FFIC’s last argunient 

is tlint thc Court shorrld deny FC1 Hruclmcr’s motion as preinnturc under CPLR 32 I2(f), 

because discovery is not complete. 

Disc 11s s io 11 

LJnder CPLR 32 12( b), siri~~maryjudg~ricr~l “shall be graiitcd if, upon all pipers and 

prooI‘sdmittcd, the cause of action or dcfcnsc shall be establishcd sufficicntly to warrant 

the coui-t ;is a matter of law in directing judgment in fiivor of any party.” To warrant a 

coLrrt’s dirccling.j~iclgmcnt a s  a Iiiattcr ol‘law, it must clearly appear that no malerial issue 

is prese~itecl for trid. b;fj.ctein 1’ b5 ’cd(~ ,  99 A.D.2d 7 13 ( 1“ Lkp’t 1984). Whcn a p - t y  h;ls 

rnadc i i  pr-inia fiicic sliowing tu  entitle it to summaiy *jdgmcnt, llie hurden shifts to thc 
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opposing party to show by cvideiitiaiy hcts that thcrc is ii material issuc of I‘act I‘or trial. 

lridig v Finkclstein, 23 N.Y.2d 728 (1968 j ;  w e  crlso Vogc~l v Rlctct. C’cjrltr. Iiic., 293 

A.11.2~1 376, 377 ( 1  ’‘ Dcp’t 2002). Conclusoiy allegations or dcnials ;ire insufficient to 

either warraiil or defeat suiniiiaiy judgment. McG‘uhw v Kclnnei(y, 48 .N.Y.2cl 832, 834 

( I  979). 

Iiiitially, the Chirt iiiirst detcriiiiric whether FC r3ruclcrier qi.ralifies as insured irnder 

thc FI;1C”s excess policy. FC Bruclincr is no1 21 narned iiiwt-cd ticcairse its 11ai11e docs not  

cxprcssly iippear anywhere in thc policy. However, the excess policy also extends t o  

entitics m d  per.c;c)iis wliu h 1 1  under the definition of  “additional irisurcd,” i i s  dclined hi 

rclcvant parts o l  Section 11. Most relcviint is Section 1 I(C)(2), which exleiids cxccss 

covcrnge to Forest City’s whully owncd subsidiaries. Hcrc, bccairse FFIC does riot 

clisputc that FC1 Hruckncr is a wliolly-owned subsidiary of Forcst City, FC? Hrucliiicr is 

necessarily covcrcd i i s  a i l  ndd.itiona1 insured. 

As PC‘ r3ruckner is an :idditionaJ insurcd Lrndcr ;in irisIrrance policy issucd lo Puresl 

City, iiii C)hio-bas;ed coiiipmy, the C‘oiirt must next deterininc whchcr the law 01: Ohio or  

New York governs the issuc o f  iioticc under tlic insurance policy. 13ccausc the policy 

itselldoes not contain ii choicc o l  law provision, thc Court is rcquired lo make this 

de t en i i i n ii t i oii in accord 811 c c \vi t 11 N cw Yo r I< ’ s choice - o f- 1 aw p r i TI c i p I e s . S O P  Ce r tc7 in 

U ~ c ~ ~ ~ r - ~ w i t e i ~ s  ut L l q d ’ s ,  LorrrJon v l ~ c i . s l e u .  Wlieelcr Chrp., 36 A.D.3d 17, 20 ( 1 11ep’t 

2006). 

- . - . . . . . . . - 
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T n  the contcsi ol‘ insurance undertakings, the inquiry revolves around the principal 

physical location ol‘the insured risk, unlcss L‘L. . . with rcspccl to the particiilar issue, 

soine other state has ;i inore significant relationship . . .to the transaction and the parties.”’ 

I d  at 22-23 (citations omitted); set' also Zurich Ikix. C’o.  v LYheurson Le/imrrn I z d l o n ,  I m . ,  

84 N.Y,2d 309. 3 17 (JW4).  When an insurance policy covers risks iri niultiplc stales, the 

Court must cngage i l l  c? iiiorc fact intensive “grouping ol‘contacls” analysis. See 

IJnckr-wr.i/w.c crt  Llojid ’s, i h i h z ,  36 A.D.3d at 23. 

€ h e ,  whilc FC Hruckner is LZ .New York entity, it is covcrcd under the policy only 

;is an ;iddition;il inslired, not expressly named. ‘l’lierc is also nothing in  the policy to 

indiuatc that Forest City disclosed to Fb’IC: that m y  part ofthe ii~surcd risk was locntecl in 

New Y ork, or  anywhcrc uutsiclc or Ohio, evidciiccd by the fi-tct that tlic policy conlains 

only a11 Ohio aiiier~clatory provision. Accordingly, bccausc both FFJC arid Forcst City 

were enti tics orgnnizcd tinder (-)liio law m d  Iienclqunrtcl-cd i n  Ohio, m d  the policy w ; ~  

“issued l ir  dclivery” in  Ohio, the iiisurcd risk is deemed located i n  Ohio. See Admirni 

Ins. Co. Joy Co~itrcwlors, Irir.“ 8 I A.D.3d 52 1, 523 ( 1 ‘‘ Ilep’t 20 I 1 ); see ufso 

Un&i.wi<itr.rs l i t  LlovcJ’s, Loncloti v Foster. Wheeler CT’orp., 36 A.D.3d 17, 20 (1”‘ Dep’t 

2006). Thereti,re, the FFIC.; policy is governed by (Xio 1aw.j 

IJnder ( N i o  law, timely notice of ii potential clniiii is a condition prcccdcnl to 

insurmcc coverage. A%t’ G‘aodyc.cxr- 7i’rc & Riubber Co. v Actnn Cliisciidty & Sicrc.1.y C h ,  

3 J 3 ~ ~ ~ ~ ~ ~ ~ ~  Ohio law governs Ihc PFIC pol i~y ,  the Court does not acldrcss tlic Ncw York 
Inxurancc Law 8 3420(d) rqurnerit.  
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95 (.)hie St. 3d 5 12, 5 I7 (Ohio 2002). Irrespective of whether an insurance policy 

requires notice “as sooii as practicable” or “ii~iincdialely,” the notice is required “within a 

rcasonable tirile in light (of all surrounding Facts and circumstances.” Gooc/yel-rr 7’ii-ti cf; 

Kzcbher Vo., 95 (Iliio St. 3d at 5 17, quoting Orrriet Primuiy Alurnincin~ Cor-p. I J  Ertiplo~vers 

ins. of’W(.is,sliz,i, 88 Ohio St. 3cl 292, 303 (Ohio 2000). Y;cncrally, the question 01. 

tiiiicliiiess calls into play inalters to bc discerned by tlic finder ol‘ fact; Iiowcvcr, i t  is also 

true that ‘an unesciised signillcarit dclay may be unreasonable as a iiinttcr of law. ”’ I d  

Here, the parties prescnl :i geiiuiiie issue ur fact as to the tiineliness of thc notice. 

FFlC ;irgiies that Forest City was flrst placed 011 iiolicc that the ~ S C C S S  layer may be 

reached wlicn il received a copy the original complaint in the iSullivun action, becausc Ihc 

coiiiplaiiit dciiianded a judgiiient it1 the amounl ul‘ Gve-nrid-a-hal~million dollars. 

Howevcr, while the facial amoiint ofjudgmcnl demancled in a pleading ciin serve as 

cviclcncc of the tiinclincss baseliiic, it cannot alone be conclusive: ;is a inntter of law. 

Chwscy’s ;il‘lldavit and the sdxdantinl changes in the alleged iii-juries contained in  

the arriended bills of particulars rnisc i i  h c t d  issiic ;-is to whether, when the ,Su//ivcrn 

action wiis coiniiicnced, it wits rcasonablc: to believu that claims of dish herniation arid 

muscle spasms w o d d  not excccd thc one million dol lar  sell  retention and primary laycr 

policy. Notice ol‘several stomncli nncl spinal surgcrius citme only in the later part of 2002, 

when Lestcr Schwab Kat7 Jir. Dwyer dvisecl Forcst City to iiutify the excess iiisurcr. 
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b’urthcr, the pnrtics have raised an adclitional issue of fact iis to the existence 01 

LJndcr Ohio law, lalc notice of claim is not necessarily fatal. undue prejudice to i+’FTC:. 

‘“1Jnr~asc71iably late notice gives rise to the presumption o l  prej.iiclicc to thc insurer, which 

the iiisiircd bears the hurdcn of’ presenting evidence to rebut. ”’ Hzum’srz~kcr v Pu-lrnan, 

2004 Ohio 485 I , *P46 (Ohio Ct. App. 2004), quoting . ~ ~ c J w m d i  v Auto-Ih1neu.s M~iucrl 

1n.v. Co., 98 Ohio St.3d 186, 208 (Ohio 21102). The qirestioii of rcmmablaiess rnust bc 

rcviewecl in light o f  the purpose ot’ notice provisions in insurance contracts, and where 

h e r e  is 1ic3 prc.jdiw, even an extensive, multi-year latcncss will iiot justify disclairner. 

rcl: 

Hem, I T :  R~ickrier raises mi issuc ol‘1:licl whetlicrt there WAS jmjiidicc to FFIC;. 

Andrew M. Rohcr, Esq. of TTerzfelcl & Rirbin, P.C., submits a11 af’lidnvit dctailing his 

rcscarch into tlic Icgd represcntatioii sc,rviccs perhrmecl by Ixstcr Schwab Kntz & 

Dwyer. Kohcr opines that Lester Schwab Katz & 1)wycr competently representcd 

dcfcnd;ints i n  thc underlying Sr / / l i vnr i  action, and that FFIC’ suffered i io prc,judict: Gorn its 

lack of aclcl i t ional co LIIJ sc I rcpresel-i ti rig d cfcndants , 

FFlC docs not disputc that I:C HrucI<iicr’s intcrcst wiis competently dcfcndcd prior 

to its receiving notice ol‘ potential cxcess liability. Further, even though W I C  argues that 

as a rcsult of‘llie six-year clclay, l+’l;IC could not locate II witness to thc incidcni, there is 

simply 110 crcdiblc evidence addircecl at the prcscrit stage ol‘ the litigation that any witness 

was carelessly overlooked i n  the initial stages of the dci‘cnsc 01’ the underlying ,Si,ilfivan 
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actiun. As there are issues of fact as to whetlier notice was iriitixiiely and whether, if so, 

PFIC' sul'fcred prejudice, the Court denies both motion and cross-motion for sunma1-y 

111 nccordiince with thc [oregoing, i t  is 

judgnicnt is clciiicd; md it is fiirlher 

(1RI)I <KED thal the cross-motion by defendant Fircriian's Fund Insurancc C h .  li,r 

summary judgmcnl is denied; id it is furthcr 

C31iJ)I':KIX) thitt the partics shall appear for a prcliininary c ~ n r e r e ~ ~ c e  on Junc 29, 

20 t l  at 2: IS p.m. in lCoorri 279, ;it 80 Ceiitrc Strcct, New York, New York. 

'I'his constitutes thc clccision and ordcr oflhc Coirrt. 

Ncw Yurk, New Yorli 

'Decausc FFIC traces thc allcgcd prejudice to FC: Rruchier's failure to give notjce when 
tlic LSz,illiw/i action was coiiiinciiced in 1997, the clisputc as to tlic dRtc of notice, .lanuary 3 I ,  
2003 or .lune 10, 2003, does iiot bear C)II llie outcome of this imticjn. 
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