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A~~I?III+III ICCS:  For t‘liiintifk For Goldman Defendsnts: 
Henry Schwai-tz, Esq. 
IO Court Street, Ste 3600 
Hrooklyn, Ncw Yoi-k I I24 1 

Margaret G. Klein & Associalus 
200 Madison Avcnuc 
Ncw York, New York 10016 

I,nw Offices of Edw;ird Cnrtlnkel 
I 2  Metrotcch Cciitci-, 28”’ Floi)i 
Brooklyn, New York I I20 I 
7 180250- I IO0 

. . -. . . .. . ._ . _- - .. - . 

Scarp 11 11 a, J . : 

JUN 0 3  2011 

Motion sequence nLimlxrs 003 and 004 art‘ hereby consolidated for disposition. 

In  these coiisolidated nclions, plaintifi’s, Lynn ‘I’eslier (“plairltiff”) and Martin 

Tcslicr (“Tcslicr”), seck to recover damngcs for personal injirries sustaiiiecl by plaiiiti fi‘ 011  

Jiily 13, 2005, when she trippcd on a clcfcct in a puhlic sidetvalk abutting tlic propcrty 

located at 2 I9 I:nst 69“’ Strcct, Manliattnn. Now York (the h t i l d i n ~ ) .  I’lie consolidatcd 
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actions iiivolve-two separate torts; thc lirst sounding in gcneral iicgligcnce of ii property 

owner, aiid thc sc-ccmcl involving thc 171~0fcssio11al malpractice of ;i physical thcrapist. 

I I I  inolion ~eqiicncc nimibcr 003, dcl‘er~dnnts Hands 0 1 1  Physical ‘J’l~crapy (Hands 

O r i )  niid Rona ‘I’alcrito (“‘l’alenlo”) (colluctivcly “defendants”) iiiove, pursuant to C‘PI ,R 

32 12, for suimiiiiry judgiiicnt dismissiiig plaintiffs complaint arid all CI-oss clairiis iis 

against them. 

In mot i o 11 s c c1 i t  en c e 11 LI 111 b er 0 04, de feii d ant S o 1 C; o 1 d 111 an 111 v es ti i 1 c 11 t s ~ LLC 

(SGT), Estate of Sol Goldmaii s/Wa Sol Goldiiian Real Mate (Estate), Soli1 Management 

Corporation (Solil), Allan Goldinan, Janc Goldrnan (together, Allan uid Jane Goldnian) 

and 2 19 Emt 6gLt’ Strcct, LLC (21 9 East) (collectively “thc (ioldinan defendants”), ~iiovc. 

pirrsiiatit to C‘PLR 32 12, ( I ) for 311 Order granting siimii~ary jidgmcnt di~niissing 

plaintifT’s’ complaint and all ci-osb claims as agairist all ol‘ the C~oldiiian dchdants ,  with 

tlic exception o f 2  19 East, ora thc basis that lhey do not own the biiilding abutting the 

public: sidewalk whcrc plaintiff allegedly fcll; (2) for an Ordcr granting suiiiinary 

judgmcnt disniissing the complaint 3 s  against the Golclinan clefcndants based on the trivial 

naturc ofthc dcl‘txt; (3) for iiii (_)rder granting summary sjudgiiient dismissing thc 

complaint as against the Goldnian dereiidants based oii the opcii and obvioirs and not 

iiiherently clnngcroits niitirre O F  thc alleged clcikct; ( 3 )  for im Orcler dcclaring tho 

Siipplciiicntal Summons and Amendecl Complaint filed 011 A~igust  26, 2008 under Index 

Nuiiihcr 107475/2008 a nullity and not in compliance with C‘I’LIC 10113; (5)  for ;in Ordct- 
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granting suiiiiiinry judgincnt dismissing all claims as against defc'cndantx 2 19-East and 

Allan and J ~ n e  (<oldman as time-barred by the statute of li1iiit;ilioxls. 

1'1 ai 11 ti ftS cross - iii ov c , p ~ i  rs I iaii t tu C' P T  ,R 2 (I) 3 iC, p crm i tt i i i  g t he con t i i i  11 ed .j c) i 11 d CI' 

of 3 1 C> East as scl l'ortli i i i  thc plainti Ffs' siqJpIcnientnI suiiinions and miendecl complaint. 

R a c kxr (1 1 I 11 cl 

Plaintiffs Fall on the Sidcwalk 

I'laiiitif'F tcstifiecl that slic hiis resided nt the building since 1969. I n  the early 

aflernoon on the date of h e  accident, plaiiitiff exited t h u  bidding and began walking 

westerly along 69''' Strect with the intcnlion of catchirig a cab on 'lliird Avenue. As she 

wdked, shc did not look a t  the sidewalk. Instead, she Ic~okccl straight nhcad so as riot lo 

rim into any other pedcstrians. Plaintiff had proceeded approximately I S to 20 l'eet along 

thc sidetvnlk on GI-I"' Strect wlien one of her feet hit ";LII impediincnt, a i-nisecl piece of 

cement i n  the sidewalk" (hereiiiafler "the defect"), causing licr to 1i11 to tlic ground. 

(Goldman llcfcndants' Noticc of Motion, Exhibit C;, Plaintil'l's Tleposition, at 13). 

Phintil'K euplaiiicd that tlic subject sidewallc del'ect spannod 1110 entire width ol'the 

sidewalk from llic building to the street. As also retlcctcd in color pliotoy-aphs O K  the 

sidewiilk, plaintil'l'testificd that tlic height dil'l'ereiitial bctwccn the two sidewalk flags to 

be ":itmilt mi inch." (Id. iit 2 1 ). l'lnintil'l'also stated tlinl, cvuri though she walked in h e  

iircii ol'tlie accidcnl live or six times :i day, slic had iicvcr bcfore noticed thc sihject 

dcfcct. She esplniricd that slic typically 1~)okcd l'orward, as opposed to downward when 
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walking, as the block whcre thc building was located ~ i s  typically heavy i i i  pedestrian 

tral‘lic. Slic alsu iiiaintaiiied h i t  tlic dekc t  WHS difficult t o  observe l‘rom t l ic vantage 

point of ;I pcdestriaii walking down the strecl. 

Jolin Morgan (“Morgan”), the buildins’s duoriiian. toslifiecl that the height 

dill‘ereiitial butween thc two jubject sidewalk ilags existed Cor at least ;i year prior lo 

pIainliCl’s accidcnt. Morgan also noted that the clcrect was tlic citiise of two other tripping 

accidents involving noii-tcnant pcdcshktris in the ycar prior to plainlifl’s accidcnt. 

Morgan notilied thc property managcr ol‘ tlic building, Dicso Viricctity (“Vincenty”) ol‘ 

the defcct in November of 2004, physically pointing out thc condition. 

PI ai n ti t‘P s Physic a I ?’ti era p y Treat m en t 

P 1 ai i i  t i ff, w hc ) s 11 [fer s fi-om r hc iini at o i d ai- t h r i t i s , s 11 s t ii in ed n r i g h t s ho 11 lde r rot ii t or 

cuff injury (Iicrcinaller “thc shoulder injury”) on July 13, 3005, wheii she tripped over the 

alleged dcf‘cct in the sidcwalk. Plaintiff was then trcalcd by non-party Dr. Robert Zcits 

(“Dr. Zeits”), an orthopacclic phy.sician, who pcrl’~miecl surgciy to repair licr shoulder 

i ii. j ury , I ’11 er ca ft cr, D r . %e i t s or der e d p c) s t - sur g i cii 1 ph y si c a 1 t I I c r a 13 y w it 11 de fe 11 d an t I 1;inds 

on. 

Lhrring (-)ctobc-r ;ind November ol‘300.5, plaintil‘l’s treatmelit with I Iands 0 1 1  was 

without incident. At pl:iintifl+s appointiiicnt with Ilr. Zcits on Nuveiiiber I O .  2005, Llr. 

Z e i t s p res cr i b d tli cr ap i s t - ;I s s i \ t e cl p 11) s i c a 1 t h c r;i p y wit 1 i t 11 e r c s t t- i c t i  on, “N u extern ii I 

rotation I greater thnn] 30 rdcgrecs].” (L)efcnclants’ Notice of Motion, Exhibit L, 111.. Zcits’ 
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- Novcniber IO, 2005 Pliysiotherapy Prescription). In addition, said prescription called for 

plaintiil‘lo wear ;I sling LLf~~ll-timc except when bathing [nnd] [physical therapy].” ( Id . ) .  

- 

0 1 1  Dcccmber 2, 3005, while at her physical theraipy session a1 Haiids On, plaintiff 

was assignecl dcl‘undaiit ‘TalcIm as her physical thcrapist. Talcnto, who treated plaintil” 

only on [his (wc occasion, oblaiiicci plai i i t i f~~s informed coiiscril before bcginiiing 

treatment. 

Ilegarding the sequcnce of events that took place at this Deceiiibcr 2, 2005 

physical therapy scssion, pIaintiK testilied, in pertiiienl p x l :  

‘flie first thing [Talciito] did was to imve  my arm, fairly hrcibly, in thc one 
direction I was told riot to iiiove it. I said, “Wait. You havc not lookcd a1 
the prescripiion.” Hccairse it hurt awl I h e w  I was not supposed to rotntc i t  
quickly. She said, “No. 1 know what I am doing.” 1 said, “Maybe, but I a111 

ilnishecl.” That was thc csterit ol‘the session 

Plairitiff also lestiGed that, as ‘I’alcnto moved her arm “about 90 clegrcos,” she said, 

“Ouch. Stop. That’s the one direction yo~r arc riot supposed to go in. You have to read 

thc prescription.” PlaintilT a lso  maintained that she experienccd “Lj]uht n tcrrible pain i n  

m y  shouldcr. It was more lilic a tear, a ripping.” ( I d .  at 17). Plaintiff noted that slic and 

Talento werc alonc in the rooin at the timu of tlic sh j ec t  session. which took nhoiit 10 

minutes li.ori1 bcgiririing to end. Thereaftcr, plaintiiT, who was iiow in pain, went Iioiiic, 

p u t  ice on her shoulder and callud her I i ~ i ~ b d ,  Tcsher. When Tcshcr arrived Iioiiic, 

plainlilT t o l d  hiin wh;i~ had liappciiecl at h a t  day’s physical therapy scssion. ‘ I  eshcr, a 
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doctor, then csmiincd plairitifYs shouldcr, which-was allcgedly swollen, and told her to 

heep pultiiig icc o n  it. 

W 11 el i 1 a ler as I; cd i f sli c co 1 I I p 1 ain cd to an yo ti c it  bou t Ts 1 et it o ’ s t r c;1 t 111 c ri t , p 1 ai II t i fl ‘ 

stntcd, “I. tfiinh I nlcntionetl it lo tlic (herapist 1 rioi-inally saw. That Kriskt Fay (Fliy). 1 

believe 1 told her she moved my iiriii i n  the wrong way and it  really hrii-1.” Plaintiff also 

noted I1i;it slic believed that her hiisbarid may haw spoken to oiic of tlic ownen 01.1 Imds 

On about the incident. 

l’laintifr now allcges that tlic negligent iiiariiier in which Tnlento adminjctercd her 

physical therapy resultcd in tlic re-tcar o f  hcr recent rotator cutl‘repair, cvcntirnlly 

requiring two adclitional surgeries arid causing perinancnt d m a g c  to her right shoulder. 

The 1) efe n (1 a 11 t s ’ S 11 111 m a ry .J u ci em c n t Mot ions 

“‘The proporieiit of a sriiiiiiiary judgment motion mis t  make i t  prima Gicie showing 
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iiiotioiis li)r surnlnary judgment. 

Hands oil’s and Talento’s Siinimary ,lnclgment 
Motion ( Motion Sccirience Number 003) 

or action againsl liands On and I’alcnto sound in incdicnl nialpracticc. “C.‘onduc~ may hu 

deenicd ninlpr:icticc, rather than negligencc, whcn il ‘constitutes iiicdical trcatment or 

bears ii s~ibstnrilial relationship to thc rendition of iiicdical treatment by :i licenscd 

physician.‘” ,%LJ &ott v Uijuiiov. 74 N.Y.2d 673, 674-075 ( I  980), quoling /llcilt.r v 

Bochrr, 65 N.Y.2d 6.5. 72 ( 1985)); .SCC d s o  Ryan v Korn, 57 A.Tl.3~1 507, SO8 (2’’” Tlcp’l 

2008); AdortsL~~,~ v C’urciorie, 48 A.TI.3d 648, 649 (7’ld Dep’t ZOOS). “‘Thc critical liictor is 
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I Iere, tiic gravaiiicn ul' plaintiff's coiiiplainr challeiigcs the physical tlicrapy 

treatmerit plaintiff rcwivecl hy 'I'alento while she was a patient at 1 lands Oii. I n  addition, 

the iillegcd incidcnt, which ;~rc)sc out of ;I physical thcratpist-paticiil relatioriship, was 

substantially rclated to the reridering ol' physical tlicrapy treatiiicnl to plninlil'l's shoulder. 

Ocfcndants also arguc that they arc entitlcd to siiiiiiiiiiry crclpiicril dismissing tlie 

complaint, bccausc plaintiff never filed n ccrlificatc uf merit, a s  reyuircd by C'PJ ,K 30 12- 

ii, nor did plaintiff scrve a C'PLII 3 I O  1 (cl) disclosure, in lieu of a certificatc ol'merit. In 

addition, as wncedccl by plaintill', plaintil'f iievcr lilecl a notice of iiiceiiciil iiialprxtice, as 

rc-qirirecl under C.'PT,R 3406, iior has plnintiff ever i i ~ o ~ c d  to esterid h e  time to file such ;i 

kluwevcr, its coriceclcd by clcl'endants iii tlicir reply papers, plaintiff' did lile a 

certificate of merit. I n  fact, p1;aiiitiIT attncliod it to the last page of thc verified complaint, 

and defcndants attachcd i t  to tlicir own al'lirniation. In ariy cvcnl. there is no authority for 

iiiiposing n sanction ofdisinissnl for i t  plaintil'l's faiiurc t o  serve a ccrtiilcate of iiicrit iis 

requircil by C't'1,R 3012-;1 (.SCY~ D y  v Liwc, 181 A.L).?cI 89, 90 (4'" Uep't 1992) ( holdiiig 

that dcfcndunt's motion to disiniss basccl on plaintill's Ihilure to scrvc ;I certiiiicatc o f  

merit, as  rquirecl by CPLR 30 1 2 4 ,  was properly denied, and it affordcd plaiiitif'f'30 days 

LO comply w i h  the statutc). o r  for failure to serve a iinticc of niedical nialpracticc, as 

rcqiiir-ed by C'PLR 3406. SJC Teiwri 17 Tsozd.r'n~u.crs, 75 N.Y.2cl I ,  10 ( 1989) (fiiicling thnt 
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~ I I  affidavit or merit is not 211 dxolute  prercqirisite, ;IS ~ h c  rcqiiireil-icnt to serve a riotice ul’ 

i i i cd id  malpractice action is :i rule regulating calcndx practice anti 11 hilirre to filc the 

notice is not ii plexlirig default); s w  c7/50 C‘crtiyht~ff v S t c o - w  K e c 7 f t v  C‘ompcttz.v, 283 

A.D.2d I6 I ,  I h4 (1”‘ Lkp’t  200 1 ),  As such, this court will ;iddress tlic mcrits of 

de i‘cndaii t s - I 11 o t i o 11. 

“111 ordcr to cstabliah a priiiia facic C;M o f  incdical malprxtice, a plainti fi’must 

show not only that thc doctor dcviatcd h n i  acccpted Iiiedical practice but also that thc 

alleged dcviation proxiiiiately caused thc patient’s iii-jiiry.” Kooppvl v Pcrvli, 228 A.LI.2d 

288, 2x0 ( I ”  Dcp’t 19%); Rcrcririi v Ro,re~bcr~q,  74 A.D.3d 500, 501 (1” IIep’t ZOlO). “A 

medical Inalpnicliw defenda11t moving for s i im~~inry  jiidg~iicnt meds  l i s  initial burdcn by 

establishing that lie did not deviate from acccpted medical practico ur proximately causc 

injury.” B ~ ~ C I I Y I ~ ,  74 AD3d at 50 1 ,  

I Icrc, defendants successlirlly establishcd that there are 110 gcnuinc issues ol‘ h c t  

rcgarding whether I alento departed h i n  good and accepted physical thcrapy practice 

that Icd to any injury being sustained by plaintiff-. As such, they are eiititlccl t o  summary 

. j ~idgiii e11 t cl i SI 11 i s s i 11 g p I ;I i 11 ti fi“ s c 0111 p I B i n t and all cross c I ai 11 I 5 as a g a i II s I th cni . 

I)efci~cIants subinii the aftidavit of Miirb Aniir. P.‘l’., w h o  stated that, not only did 

‘ I  alcnto properly cvaluatc and treat plaintiK, l’alerito’s treatment of  plaintiff did not  lcad 

Lo aiiy injury sustairicd hy pl:iiiitiff, Aiiiir bascd his opinion iipon i i  rirll review of  the 

depositicm trariscripts O F  plaiiitifT, Tesher, ‘ I  alento d id non-party physical thcrapisl, Fay, 
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:is well as plaintiffs bill o f  particulars and other relevant iiicdical records. Aiiiir f l ~ i d  no 

ev ideii cc I hat ‘ 1 ;I 1 cril c) uv  er cx t cnd cd or i in pro  per I y in ani pu I at  c d  p lai n t i fi’ s s hou 1 d cr, 

treatinell t iiiore carc fill ly . 

Spcci I?cally, Amir stated, in pcrtiilenl part: 

My rcview of the aforcsaid rccurds reveals that Kona l’alcnto 
properly evaluated and treated the plaintiff when she adiiiiiiibterecl physiml 
therapy treatincnl on Llcccinber 2, 2005. Furthermore, Harids On Physical 
1 hernpy did not in any  way depart I‘roiii good and accepted physical therapy 
practice ... 1 call find no evidence that K o n a  Taleiito iii~jurud plniiitif‘during 
the brief physical therapy session with Lym Tcsher on lleccniber 2, 2005. 
Thc liinitecl intwcmeiit pcrliormcd by Rona ‘1 alcnlo did not, in my opiiiion 
within i t  reasonable degrce o f  physical therapy and medical ccrtainty cause 
any injirry tn Lynn ‘1 eshcr. 1 c m  lind no cvidencc that Ms. ralcnlo 
ovcrc s t end e cl o r  i iiipro p c r 1 y iii aii i p ul at e d Ms , res I1 c r ’ s sliou 1 d c r . 

Ilr. Aniir nlso opined that 

within B reasonablc dcgr-ee ol‘physical therapy cci-tiiinty that [Rona] ‘I  alento 
acted in itccm-d;iiice with good and xceptcd physical tlicrapy practices, 
including irif?)riiicd conscnl, ill her care arid treatment of plaintiff with the 
possihlc exception that licr notes could have been a little iiiorc cletailed in 
tcriiis or indicating the iiiovcinents that slic pcrl‘ormecl 011 plaiiitilT, 
Howcvcr, I lind iic) dcvi;itioii ihm tlic slandard of carc that led to nny injury 
under t h e c i rc iinis t iince s . 

rlcfLndants also submit ‘T’alcnto’s affidavit, wherein she stntcd, “[ w Ihen I treated 

plaintiff, 1 reviewed her chart before treating her, I followcd the instructions and orders i n  

h e  chart and did not exceed any range of  motion as orclered by plaintil’t7s physician.” 

Talerito further noted tlint slic ‘&it1 i io  m;iy departed frorii good and xcepted physical 

10 

[* 11]



therapy practice in m y  care aiid trcatineilt ofthe phintirf on Thxeml7er 2, 2005, including 

informed c(wscni.’’ ld 

I- i t i  a 1 1 y ~ de rei 1 d an t s s 11 bn? i t t he a ff? dav i t c) f D iin it t i  os K (7 s t o p ou 1 os ( I<o b t o p c7u 1 os), a 

Principal of’Haiicls On and a licensed physical therapist. I IC slated thal, alter rcvicwirig 

the records inaint;aincd by 1I;inds On, as well as the cfepcositim lranmipts o f  1 alento, 

plaintil‘f and Tcsher, lie opined, withiri a reasonable cicgrce of medical certainty, that 

I alonto’s treatincnt of plaintiiT“iri no way dcprted from good aiid acccpted physical 

thci-apy practicc that led to any injury being sustained hy thc plaintiff.” Moreover, 

Kostopoulos “saw no cvidencc that Ms. Tnlento overextended or iiiipruperly nianipulatecl 

I plaintjff’s I sliodder.” 

Most notably, at thc time oI’p1aintiff“s Decembcr 8, 2005 visit with Dr. Zcits, just 

six days after the allcgcd incident at  Hands On, plaintiff’s condition sccined to be 

improving, or, a t  least, it was not any worse than it  was at the tinic ol‘plaintifrs visil ol‘ 

Novcmber 10, 3,005. Plaintil‘f tcslilied that she told Dr. Zcits about the cvcnls of  her 

Dece t1h-  2,  2005 physical therapy scssioti with l’alerito at Iicr hIlow-q> visit with him 

on Ilcccinber 8. 2005. At this tiinc, Dr. Zeits told her that his  surgical repair of plaintil‘f’s 

shoulclcr was su “stroiig,” and that Iic coiild not imagine that I alenlo coiild have re-tnni it. 

Dr. Xcits then prescribed inore LLcc)Iiscrv:i t ive physical therapy” in an attcmpl tu 

strcngthen her slio~ildcr. 

1 1  
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- Also, as riotcd OII the 1 I d s  On chart, in plainlift’s physical therapy prcsuiption, - 

clatecl Dccembcr 8, 2005 (six days ;iller the p1iysic;il tluxapy scxsioii with ‘I’nlcnto), I h .  

wliatsocvcr. ‘ I  his piirticular prescription also noted thal plaitiiilT “[in]ay I discllargc I sling 

nest wcck..” liiclccd. plaintiff did  no^ uiidergo I‘llrtlicr surgery OII her rotator c d f  until 

F’ehruary of 2006. 

Also, on Januaty 1 8, 2OM, plaiiitifF lillecl out n Haricls On ‘Quality Aswrnncc 

(]iicsticmiiairc” regarcling her trcatment. In response to tlic question “wci-e you carcd lor 

well as a person by thc clinicians’?” plaintil‘l‘clicched [lie bos “yes.” (Ikfcndmts’ Noticc 

ol‘Motion. Exhihit E, I Iiiiids On ‘1’her;ipy C‘liart). Notably, plainlit’f also rioted on the 

qucstionrinirc that she would refcr ii li.iend or htiiily member to 1 lands (h, and she rated 

In opposition to derendants’ motion, in addition to her own testiinnny regarding 

thc cvcnls lliat transpired, plaintiff puts lorlli oiily the deposition testiinoiiy and :ilXdavit 

of her husband, -lcshcr, nnd tlic somewhat vague aflldavit of a physical tliernpist, Eva 

Laririo (“l,arino”), who is slill relatively new to the ficlcl. 

‘l’esher tcslillcd that, cm the day 01‘ the iiicidcnt, while at Haricls On, plaintiff was 

trcatcil b y  n substitutc therapist who iiiipropcrly estcrnally rotaled 1~ x i i i ,  caiising her 

iriiiiicdi:ite aricl scvcrc pain. ‘I’cshcr inaintaincd that plaintiffs xin was swnllcii and more 

tender tliati it had been a d a y  or  t w o  earlicr, and that his jvilk complaiiiecl ofbcing in 11 lot 
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of pain. In addition. :ilthougli he advised one uf the owners o f h n d s  On that his wile 

“suflerecl scvere pain, proloiigcd post-up physical thcrapq and rcqiiirecl a sccond sui-gcrq’ 

to rcpair tlic tear” as a rcsirlt of Tdeiito’s treatment, Tcshcr never spuke to any ol‘ the 

p h y s ic a 1 t h cr a pi s t s ab  o ir t hi s w i fe ’ s 1 r eat M c 11 t . 

ln his affidavit or October 12, 20 I O ,  Tesher, who is not a physical thcrapist or an 

orthopcdist, stated that it was his opinion, within a rcasunable dcgree of nicdical certainty, 

that plaintiffs rotator cuff was re-torn as ii result of the treatincnt rendered to her by 

Talemto on Deceiiibcr 2, 2005, when she extcrnally rotated plaintiff’s shoulder to 90 

degrees. 

In her alXclavi t, Larino, who lias been in private practice since graduating from 

Dominican College in Orangehurg, New York in 2007, stated that plaintiff told her that 

Tdento estcmally rotated her czriii 90 clegrces, rathcr than 30 degrccs, as prescribed by L h .  

Zeits. Rascd q o n  plaintill’s tcstimony to this effcct, as well as a rcview ofthc TIands Ih 

medical records, T,arino opined, within 8 reasonable degree of physical thcrapy and 

medical certainty, that Talonto’s conduct in exteriially rotating plaintiff’s shoulder 90 

degrees w ;I s ii s I r b s t a i  I ti a 1 c aiis c: c> f‘ p 1 il inti ff’ s re- iri. j ury . 

While conlli~ting nicdical opinions may scrve to deka t  summary j~iclgmcnt (see 

Koeppc.1, 228 A.D.3d at 290), here, both ‘l’eslicr m d  Larino’s opiiiioiis :ire based primarily 

011 plairitifl’s mproven asscrtioii that ‘l’alento wrongfully extcrnally rotated licr ;-iriii lo ‘10 

degrees. Noither ‘l’eslier nor Lnrino address Dr. Zeits’ subsequent reinoval (of restrictions 
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011 rotation, the niiticipated dischargc of tlic sling or the Ing in time hcrort: plaintilYs 

subscqrrent surscrq, all of jvhich show h i i t  ' I  nlcnto's trcahient ofp1;iiritifT's shoulder did 

i iol ciitrse a re-teal- of hcr rotator cuff. 

'I'hus, iis defendants Hands (111 and 'l'alcnto h a w  shown that Tdento did riot 

deviate fi-urn good and acceptcd iiicdical practice, and plaintiff has not wf'ticiently shown 

that a qiicstion of  fr-ict cxisls rcgarding whethcr 'l'alenlo dcviated ti-om xcepicd niedicnl 

practice. and that this deviation proximately carrsecl plaintil'l's in  juiy, defeiidanls Harids 

On and Talcnto arc crititled to suinimy judgincnt dismissing plaiiitifi's complaint and all 

cross claims as against tlicin. 

T hc Gold 111 an De fen d a 11 ts  ' Sn rri m ii ry 
Judunent Motion (Motion Sctirience Nun1 her 004) 

'I'hc kldi i ia i i  dctkndants move t'or summary jrrdgineiit on the basis thal, according 

to tlic birildiiig's deed, defendant 2 I9 East is the esclusivc owner of tlic b idding  which 

abuts the sidewalk where plaintiff fill. As tlic plaiii languagu of Acllninistralive Codc $ 

7-2 10 imkes eviclcnt thal only legal t i k  c)wncrs, and riot their agcnts, can be charged with 

the duty of maintaining and/or repairing a piiblic sidcwalk adjoining its property, as non- 

where plaintiff tripped on a gap betwocri two hoards placed on B sidcwalli in h i i t  of 

tcnant ' s  restaurant, both tenant and owncr had n duty lo maintain the provisional siclewalli 
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structure, but only owi~cr  W;IS under. a slatlrtory nundelcgablc duty to muinkiin thc 

siclcwalk piirsii;~nt t o  Aclministrntive Code $ 7-2.10). 

- 7  Adniiiiislrative C‘oclc 5 7-2 10, cnmmonly known 8s the “sidewulk law, states, in 

pcrtinerit part: 

a. I t  slid1 he tlic dirty of the owricr ol‘real property akutling any sidcwiilh .._ 

lo maintain such sidewalk in n rcuunahly sal‘e coliclition. 

17. Nolwithstnr~ding any other provision of law, Ihe owticr of real propcrly 
abutting m y  sidewalk ,.. shall be liablc ror m y  injLiry 10 propcrly o r  
persorial injury, inclucling dcalh, proximately causcd by the failure ol‘sucli 
owiier to  inaintiiin such sidewalk in a reasonably snfu condition. 

“The Sidcwalk Law docs not iiiipose strict liability upon landowners froiii in-juries 

xising ti-oin allegedly dangerous conditions on a sidcwalk abutting their property.” 

Mnr.ti17c.z v h7mi/jwv7 74 A.D.3d I03 1 ,  1032 (2’” Dep’t 20 IO). “As the Sidcwalk Law is a 

imrnicipal ordimince, a violation o f  the Sidewalk Law is only cvidcnce of iiegligcnce.” fd. 

As n rcsult. “the iii~jurcd pnrly has the obligation to prove tlic cleine~lla of ncgligcrice to  

demoiistratc that an owiit‘r is liablc under the Sidcivalk Law.” J d .  “To cstahlish a prima 

fiicic case o f  ncglisence, a plaintifTiiiust cstablish the existence of a duty, ;I brcach of that 

duty, and thnl the brcach oi’siich duty was thc proximate caiisc of his or her injuries.” 

Mm-usco v C.D. R Jllc~ctro~ics Scc.iruitv & Siirveillrrticc Systc’ius I’o., I A.D.3d 578, 5 8 0  

(2’”‘ l k p ’ t  2003); Znvwo 17 W63stbiiqi I ’ rwpr (y  Iv7v Co , 244 A D  2d 547, 547-548 (2”” 

I k p ’ t  1997). 
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I n  hcr opposition papers, p1;iiIitjff'does ~ i o t  iisscrt that dcli'iidants Esiatc, Soli1 (or 

Allaii and .Iaric ~i01drii:iii owed any legal duly to plaintil'l'under. cilher cc~iii i io~i law or 

Adminislrative Code 5 7-2.10. Thus, :is plaintill has abntidoiicd her cl:iims as against 

111 es c cic l'en d xi t s . 111 e y arc cnt i t I c 11 t c) s L L ~ U  111 ;i ry j 11 cl mcnt cl i s I ii is s in g p I :i i 11 li s c uiii p 1 ai n t 

and al l  cross ulainis ;is against 11ietii. S O I ~  Geriowse v Giivrrhi/io, 309 A . L ) . ~ ~ I  832, 833 ( 2 1 ' ~  

Lkp't 2003) (fiiiding that where plainti IT did not oppose tlial branch of dclLndant's 

sLiriiiiiary Judgmerit motion dismissing the wrongful teniiinalion causc of- action, his claim 

that he was wrongfully tcrininatcd was deemed ;ibaiicioned); scc a lso  Mzrsillo v Mwis t  

C'o//ccqc', 306 A.JD.2d 782, 784 (3rd I)cp't 2003). 

As 10 dcfundant SGT, ;I rcvicw of the facts in the rucord indicatcs that, allhougli thc 

building's cleud may  bave bccn in  the ~iaiiic o f 2  I9 East, an  cnliry owticd by SGT, in [act, 

defcndanl SGI was no1 orily the party in cxclirsivc control of thc preiiiiscs, but it was also 

the actual o m c r  of the preiiiiseq. As such, dcl'endant Scjl owed plainliffa duty  to liecp 

thc sidewall; in good repair under Administrative Code 7-2 10. 

Perry Heck ("Ucch"), Solil's comptrnllcr, testiflcd :is lo tlie rclalionship bctweeii 

the various limited liability companies owned by thc Goldinan fnniily. Reek cxplained 

Ilia1 SGl is thc owner of tlic iiiorc lliaii 100 residential properties that  il manngcs. Ex11 of 

thcsc buildings is set up as ail individuiil limited liability company. 

Beck fiirtlicr esplaiiied that SCiI is tlic sole entity cnipowered to makc managcmcnt 

decisions aUectiiig the subject propel-tics, which includes tlic unrcstr-iotecl rcsporisiibiljty to 

l h  
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ordcr, arrangc: ror atid pay for a11 repairs. SGT also asserts hiancia1 control over thc - 

properties. wllecting ;all rcnts arid clcpositing lhem into its own accoiml. Out of this 

accoiriit, SGI pays for d l  expciiclitures nccessary for the propcrfies that il owlis arid 

munngcs. Heck rioted that there is no contract jii cKect bctweeii SGl arid 219 Fhst 

regarding SGT's exclusive conlrol over tlic physical building and its h a i i c c s .  

Bceli further explained that Solil is a payroll company with 110 reveiiiics. Solil, 

mcrcly i n  charge of cutting payroll checks, owns ric) propcrty and has 110 comicdon with 

(lie manitgetiicnt ol'nny ol' the properties. In addition, Solil, which has no relationship 

with SGI or  2 10 East, has n o  liriancial intcrest in 219 Easr. 

Importantly, Beck tcstif icd that 2 IC) East, a limited liability company, was created 

by SCil Ibr thc sole purpose of holding h e  decd to tlic property. Aside from appcaring LIS 

thc owner of the building, 219 East docs not pcrli,rm any functions. I t  docs not Iinvc any 

ciiiployccs and it docs not maintain any bank accounls. 2 I C )  I h t  is not party to any 

contracts with SGI, iior docs it pay any money for any scrvices rcndcred cw its behalf. 

Beek csplained tlint, in hc t ,  2 10 F a t  is owncd entircly by SGI, which is, in turii, jointly 

owiied by the I istatc and eight separate trusts, which wcre crentcd ~indei- tliu Will of Sol 

(;oldinan (the trusts). The trusls arc directed by Sol Goldman's surviving chilclrcn, Allan 
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Beel; also testilyed tliat Solil, 21 9 East, SGl, as well as all ofthe othcr buildings 

managed by SGI. share ii single principal address on the third tloor of 640 Fifth Avenue, 

New York. New Yor-L (“the Fifth Avenue off?ce”). There is rio physical separation ol‘tlie 

companies at thc Fifth Avenue o l ~ ~ c c ,  and all employees of. thesc cnlities worli in  concert 

for all of the buildings. 

Kattilccn Weelis (“Wechs”). 2 19 East’s claims risk managcr, also testified as to the 

rclatioiistiips bt-twcen the dcl‘eridaiits in  this action. Weelis explained thiit she rcccived 

licr pay chcclis from Solil, which was a bank account uscd lo pay the salarics of 

employees who worlied for all of the buiIdiiigs controllcd by SGI. Weeks tcstit‘iecl that 

2 I9 Easl incrcly existed 3s a title owner, aiid that it perforins no fiuiclions, has rio 

eiiipluyecs or bank accounts and gcrierates no paperwork. In addition, Weeks stated that 

SCiI performs ;il I ownership fiinctions, such as making decisions regarding work to be 

pcrfoiiiied or repairs. despite the fact h a t  there exists no contract betwccri SGI and 219 

East. 

C‘oncietta Tcrrari-MiIctic (“Miletic”). who scrves as tlic ol’lice manager for tlic 

entities with olliccs locaied at h e  b’ifth Avenuc office, lcslilied that 21 9 t:ast cxisls solcly 

to serve as the properly deed holder for the building. To that effect, 210 bast docs not 

gcncrate any paperwork, timuact any lminess, wllect any rents or purforin any 

ownership duties. Miletic axscrted that all owncrshjp dutics, such as the collection ol‘ 

rent, tho iiimagciiicnt and maintrriancc of property and tlic perh-ining ;incl paying h r  
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repairs, ;ire performed exclusively hy SGI. Moreovcr, Milutic maintained that there was 

ncver a coiitract betwccn SC’rI and  319 1 Last, lirrtlicr indicating thnl 2 19 East is completely 

arid wholly owncd by SCiI. 

‘1’liiis9 pursuant lo Adininistrativc C’oclt: 3 7-210, as thc actual owner ol‘ the 

properly, SGI car1 bc diarged with thc duty of iiiainlainiiig and/or repairing ;I public 

sidowalh ;idjoining the property, thus SCiI’s motion li7r suniiiiary jLidgment dismissing tlic 

comp I ni n t agii irist it is d crii cd, 

‘J he Goldman defendanls also argie that they are eiititlud lo s m i x ~ i i y  judgment 

beGitiise, as thc 7/8 inch Iicight diffcrcntial betuwn Ihe s i d e ~ ~ n l k  slabs was both open and 

obvious and not inhereiitIy dangerous, hey did not breach m y  duty to plaintiff. 

“Althoirgh n propcrty owner has ii c l u t y  to niaintain his or hcr property in a reasonably safe 

condition, there is ‘110 dirty lo protwl or warn against ail open and o b v i o u h  condition, 

which, as a matter ol‘law, is not inherently dimgerous.”’ X z i s s  11 FrI‘ed, 73 A.rI.3d 11 5 3 ,  

I IS4 (2’ld Dep’t 20 I O ) ,  qiioting F P I - ~ U I ~ P Z  v Edz1/7r/, 3 I A.D.3d 60 1 ,  602 ( ? ‘ I d  Dep’t 

2006); M d i t 7 1 t ) s  v Vlacl Xc.cfn~wfioiz Ltrf., 74 A.JI.3d 692, 692 (1” Dep’t 20 I O )  (finding 

that delkiidants mot thcir b~rrdcn by showiiig that  the lower brace of the sc;ilTold plaintiff 

tripped on was opon and obvious ;is ;I matter of law); l?umo.r v C - ‘ O C J ~ P ~ ‘  I/ivestors, hzc , 49 

AD3d 623, 624 (2”“ Dcp’l 3008) rwlicrc pl~iintiff‘trippod whcn she h i l ed  to noticc it Curb 

scpnratintl IC the walkway arc11 in h i i t  o r  dcli.ndaiits’ Iiotcl aiicl BII adjacent roadway, 

respondcnts established h e i r  prima Fxic cntitlemerit to judgnlent as 21 m;itter law by 
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teiiclcring widcnct. that the height cIiIkreiitiii1 bctweeii the walkway and roadway was 

both opcn arid obvious and not iiilicrcntly dangerous); W~~sthr.ook v WK Activitics- 

~ ’ ~ i h w r u  M(u+ltch,, 5 A.D.3d 69, 71 ( 1 ’I’ Lkp’t 3,004) ( “ I  ijf a Iiam-d 01- dangerous condition 

is opcn and ohvious, thc owner ortlic propcigy has rio duty to wnuz n visitor o f  the 

dangcr”). 

L‘ l’lic IiaLarcl or dmgeroirs condition mirst bc ol‘ a nature that could not rcasoiiably 

be ovcrlooked by myoric in the area 1?iliost. eycs were open.” Wc>sthr.ook, 5 A.1).3d at 7 I ,  

In  addition, just ticcause “a condition is visible docs not ncccssarily iiiciiii it is open arid 

obvioirs.” S P P  C’ook v I’oiisolichtt~d Ellisori Po /~ ip iug~  of’h’cw Yoi.k, ~ I I L ’  , 5 1 A.LI.3d ;it 

448 ( ruling thal the allegcd gap betwccn two shunt boards WAS not open and obvious in 

light of h e  plainlil‘l’s testimony thal her line of sight of tlic gap was ohslriicted hy other 

pcdwlriaris 011 the crowded sidcwalh; s e e  cil,so Wc>,sthrook, 5 AD3d at 73. 

“At Ihe outsct, thc clwstion of whether a condition is open and ~ b \ h s  is gemrally 

a juiy question, and a court should only determine that a risk was open and obvious as B 

matter of law when thc Ltcts compel such a c‘oriclusioii.” W~sthrook, 5 AD3d at 72. 

111 suppurt o f  thcir motion, the Goldman clcl‘cndants citc ciiscs wherein h e  

defendants cstnl3lishecI Iheir p r i m  f‘ricie erititloineiit to .judgment as 

teiiclcririg eviclcnco ol‘ ;i iiiere height dilTerential, without iiiot’c. S r ~ r  Rzrss v FrilJcl, 73 

A.I).!J~ at I 154; R(UYZC).S v C-’oopcl- /nvE,wl+.s, / f x ,  49 A.D.3d a t  624. Ilcl-c, however, in 

addition to t h c si h, j e c t h ei g h t d i ffc re n t i a I ,  p 1 i 11 ti IT 11 as a 1 s o  ;i ss er t e cl t 11 at t he si d ew a1 It 

inalter of law by 
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clcl‘ect was casily ove~lookcd clue t o  the uniiiorm color of‘ the sidcwdli, thc peclcstriaii 

viewing aiiglc and thc I:,lct tliat it WAS necessary li,r her to look all&, rather than 

downwards, in ordcr to avoicl other pedcstrians on thc street. 

Morcovc-r, even il‘tlio claiiiicd liazard i n  [his cast w a s  opcn aiid obvious, plaintifl‘ 

is riol claiiiiing a violatioil of the duty to warn, but a violation 01‘ the hronder cluty 10 

maintairi thc premises in a rcitsonably s a k  condition. , C w  Wrsthr.ook, 5 AL13d at 72. 

L L  1 he opcn arid obvious nature ora Iiazml increly negates thc duty to wrrrn oi’lhr ha7ard, 

not necessarily all duty to mairitain premises in a reasonably safc condition.” ld at 73. As 

sitch, “proo1‘th;it c? dl-ingeroiis coiidition is open and obvious docs iiut  prccliide ;I finding 

ol‘liabili~y against ii Iandowner fur thc l’~ii1u1-c to 1ii;iintnin the property in i:i safe condition, 

but is relevxit to tlic issue of the plaintiff’s coiiiparative ncgligeiicc.” C1iupo v Knr;funkcl, 1 

A . D . ~ ( I  48, 53 (211“ Ticl7’( 2003). 

‘Ihus, h e  Goldman defciidnnts iire nol entitled to siiiiiiii:ii-y .j iidgmcnt on thc groiind 

that the defcct wa.s opcn am1 obvious and not inherently dangerous as n matter of law. 

The Ckolclman defcnclxits tiirlher raise an additional ground for dismissal, arguing 

that, as thc subject dekc t  was trivial m d  bore no rcseinblaiice to a trap or a snare, it could 

not constitute a clangerous condition as n matter of law. 

The issue o f  whether ;i daiiguro~.is or defective uondi t ioi i  csisls is gwcrally a 

question o I ‘ h t  for thc,jiiry. LkLc/lIo.c(7 v CT’i(v o f N w  York-. 61 A.Tl.3~1 813, 8 13 ( ? [ I d  

Dep’t 3,009); Niri I) B ~ r m r d .  257 A.Ii.2d 41 7, 41 7 (1”  Dep’t 1999). Sniiiclimes, Ilowcvc-r, 

21 

[* 22]



“lhe dcl‘ect is so lrivial as lo  warrant disposition c ~ i  summary sjiidgmeiit.” Her.wr~7 v C‘ily 

of NCIV )’orX, 262 A1)2d 120, 120 ( I ”  Dep’t 1999); Trin(Acw u C ’ 0 1 1 1 7 4 ~  of,Sicffi)lK, 90 

N . Y . 2 d  07h, 977 ( 1097). For cxainplc, “a property owner Inay not  be held liahlc for 

trivial del’ects, nol constituiing a trap or nuisance. over which a pcdustri iiii  iiiighl nicrcly 

stuiiiblc, st1117 his or  her toes, or trip.” 13el,r7KoLscl, 61 An3d :it I( 13. 

‘‘ 1 licrc is IIC) per sc rille that a siclcwalk dcl’ect must be of a ccrtain rninimrrm 

elcvniion or width differcntid in order to be actionablc; rather. it dcpcnds 1311 thc 

particular huts and circuiilstances ol‘ each c ~ s e . ”  HL>rrc.rcr, 262 A.lI.2~1 at 120; Ni17, 257 

AD2d a1 417. “lii clclcrmining whethcr a dci‘cctive condition is lrivial as a matter of law, 

a court riiiist cxuuiiie tlic fiicts presented, including tllu width, depth, clcvatioli. 

irrcgdarity, arid iippearancc of the coiiclition, along with the time, placc, and 

circumstaiiccs ol‘the iii-jury.” DcLr-rRosu, 6 1 A.11.3~1 at X 13-8 14; SPP cri.so K-i~/core,  00 

N.Y.2d at 978. L L r l l ~ e  prccisu diincnsions of‘ the dcfcct, be they in reel or  inches, ;ire iiot 

dispoqitivc.” Nil / ,  357 A.D.2d at 417). “[Elveii a trivial defect can sometinics have the 

characteristics of‘ ;I sixire or a trap.” Hcrrwru, 362 A.D.3d at 120. 

I Icrc, the Goldman del’endanls fiiilcd to rnahc a prima f x i c  show 

allegeclly dcl‘ective condition :it issue was trivial, and, thus. nut actionah 

ng that thc 

c .  As discusset 

previously, tlic photographs put forb in this case revcal h i t  the Iieight dil‘l‘crential 

bctweeri tlic two sidewall; f l a y  was almost an inch. lii addition, as: I~lnirititi‘lcsti~ed, the 
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sidewalh defcct was easily overlooked dire to the uiiif;orm color oi‘ the sidewalk, thc 

pcdeslriali viewing angle, ;is wcll as its location 011 a pedestrian-lilled strcet. 

Moreovcr. ;IS staled i i i  Adiiiinistrative C’odc 5 19- 152, the xtnndard for dctcrininiiig 

what coristilirtes a substantial dekct i‘or purpoxs of liability under scction 7- 120 is “one 

lidf‘inch.” Specifically, section 19- I 53 iiiiposcs a duly ~rpon an ab[itting property owner 

to repair, rcpave or  rcconslruct sidewalk flags abutting the property whcrc there exists “4. 

:i trip 11a7ard, wberc the vertical graclc differcnthl betwcen adjaccnt sidewalk llags is 

greater t l im or equal to one half inch.” 

In his aftjclavit, dated Scplen~bcr 12, 2006, plaintiff-s espcrt, Scott M. Silbennaii, 

P.L., inaintained that the height cliffercntial bclween thc sidewalk slabs was 

approximakly 7/8 ol‘an inch and that the sidcwalk violated certain bIiilcling standards and 

thc Adiiiinistrative C‘odc of the City of New York. 

Finally, as tilrtlicr evidence that tlic sIhjject sidewalk dcfcct was riot trivial, 

Vincentry, thc building manager, tcstilled that a one inch difl-miitial in the hcight oI‘the 

sidewalh s l h ,  S L I C ~  as the oiic a t  issuc in thiT cast', would typically result in a work ordcr 

being gcncratcd liw SII bscqucnt rcpuir. 

Th I is, the C; c) 1 diii ;in de I‘e 11 d ant s arc 11 o t en t i t 1 c d to s I iiiimaiy j 11 clg iiicnt di s 111 is s i 11 g 

thc complaint and all GI-C~SS claims iis against thein on the ground that, as the suhjcct 

defcct wiis lrivinl and bore 110 rcscmblancc to a trap or ;I mitre, it could riot constitute :I 

dnngcrous condition as ii matter 01. l w .  
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Finally, the Goldiiian dcfcndnnts assert that plaintifl’s failurc to coiiiply wit11 

CPLR IO03 constitutes a jurisclicliunal clcfcct that renders the s~rpplemcnlal SLIIIIIIIOIIS and 

ame11ded complaint as aeairist 2 19 Fas1 arid Allcn and Jane G o l d m n t i  a legal nul l i ty .  

joiiiing a new party: 

Parties may be addecl at  any stage ot’thc action by leave of court o r  by 
stipulation o f  all parties who hnvc appearcd, or oncc without leave o f  court 
within twenty clays d t e r  scrvice of thc origiiial sii~niiioi~s or at anytixsic 
txforc thc period for rcspoiiding to that sLtmiioiis expires or within twenty 
days after scrvice o f a  pleading respoiiding to it. 

1 Iowcvur. “[t]lic failui-c: to obt;titi lenvc rcqujrcd itndcr C’I’I .K  I003 [creates] tlic 

opportunity for ;I defendalit to claim that the court lacks pcrsonal j~rrisdiction over it 

because the sui~iiiioris and coinplaint servcd were nullitics.” M c l h n i ~ l  v C’lnrkstown 

“[ I’llic fiiilurc to obtain prior leavc oCcourt is ii waivable clcfcct, arid is not fatal in 

,joinder thus rcquircs i i  prompt motion to clisitiiss or prcscrvalion by way of clefciisc in thc 
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- -. . _. -- - . . .. . . - -. . 

plaixitifl's hilurc to ohtain leavc pursuant to C1'1 ,K 3035 (b)  and 1003 "tiorinally requires 

dismissal o l  the aclioii against a party so joined." GI'DSS v UFH. IS 1 A.D.2d 452, 452 (2."" 

Dep't 1'189). 

Pliiintifl'coi~iriicnccd Action 2. by the tiling of ii Swmons  m c l  Vcrilied Chnplaint 

011 May 29, 2008. 0 1 1  August 26, 2008, a <  thc statute ol'limitntions was about to cxpire 

and withoirt lcave of court or stipulation or the parties, plaintiff filcd a supplcmentnl 

siiiiitnoiis and amcnded complaint in  Action 2, in which plnintilTpurported to add 2 IC) 

East and Allan and Jane Goldinan iis defendants to Action 2. On Octobcr 17, 2008, the 

suiiimary judgment motion in Actioii I was withdrawn without prcjiidice. On May 26, 

21109, Actions 1 and 2 werc consolidated under Tiidcx Nunibel- 1 15878/2006. 

While tlic CTddimii dckridants co11cc.de that parties may be added withii t  leavc of 

court pursuant lo the rulcs ol' CPLR 1003, they argue that, as neither ITands On nor  

Talento wcrc cver servcd with an original suiniiions in the first place, plaintirf cannol 

demonstrate that the supplemental siimimns and aiiicndod complaint were filcd within 20 

days nftcr the servicc of the original SUIIIII~OIIS, that they were tiled beforc the peiiocl for 

rcspondiiig to that original siimnoris, or that they wcre iiled 21) days alter set-vicc o r  a 

pleading respwiding to i t ,  

H c ) w ~ v c ~ ,  ;is plaintiff asserts, the concluct oltlic Goldman defendants in waiting 

u n t i l  h i s  point in the litigation, and after tlic statlite of liiiiilations has allcgedly expircd, 
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to ob.jeot to -2 1 9  Fhst nnd Allari and  Jane Goldman beins Jnincd as parties withoirt prior 

Icave o f  court constitutes ;I waiver ol'this right. 

'I'lic Chld i i ian  del'endaiits did not ohjcct to joinder at m y  ~jnw prior to thc liling 

or this molion. despilc having coiiscnted to consolidation mid dcspite having participated 

in  estcnsivt: discovcry. In addilion, Wccks tcstificd [hat the scrvice o f  thc Siimiiioris and 

Complaint was erfectuatcd on hcr at thc officc or the Estate, wlierc a l l  defendants, 

including dcfcndmt 2 I 9 East, arc locatcd. Wecks xceptcd thc pleacliiigs for  all 

defendants in licr cnpacity as claiins risk iiianager for a11 the buildings managed by SGI, 

incluclins 2 IC) I-iast. She also acceptcd for Solil, which is listed with the I kpartmeiit of 

State as tho agent for 2. IC) East. As it was her job lo accept claims, rccord tliein and then 

copics ol'thein to the insurnrice cc)iiipiiiiies, she li7rwardcd said complaint to Grcater New 

Yorl; liisurancc Company (Greater), which had prcviously issucd an insurance policy on 

behalf of all ol' the namcd del'endmls. Set. Hr~-llunn Z1ioriLy:, 67 A.D.3d at 640 (linding 

that C'liurch waivcd its impr.opcrjoiridur clefenso by its uoriduct in alteiicling and 

participating in a preliminary corif'ercrice setting l'urtli a schcdulc h r  discovery, in hjliiig 

to raisc said defcnsc in it liniely pre-answer riiotion tu dismiss the complairit, in l'ailing to 

raise said del'enw i n  its answer, and in  wailing until al'tcr the applicablc statute of 

limitations had expired prior to iiiaking it5 inoliun); .SPP [i/,so GI'O,PS v fib'//, IS  1 A.D.2cl at 

453 [fincling it waiver to iiiipropcl-joinder where appellnrits participated i l i  discovery 

without obiectjon, and thc douunicntary evidcnce ancl cuaininations before trial showed 
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thal appellanl’s parent corpuratiun’s predecessor in interest w a s  served arid a~iswcrcd f(jr 

any .jurisdictioiial defect i i i  thc: iiimiier in  which i t  was joincd by answering plaintil‘l’s 

of  limitations l i d  ruii bcforc inoving to dismiss).’ 

In ally evcnt, as to tlic joindcr of 2 19 Enst, b L [  lJhe relation-back doctrine, which is 

codified in Cl’I.,K 203 (b), allows n claiiii nsscrtecl against a defendant in an ainenclcd 

cumplaint to relatc back to claims previously assertcd against a co-deknclant lor statuk or 

I n  nrclcr for a claim assertcd against c‘i new cklendant to rclate back to the 
date thc claim was filcd against another defendant, thc plaintiff musl 
c:stahlish ha t  ( 1) hoth claims xose ou t  of thc siiiiie conducl, transactioii, or 
oc.cmeiicc; (3) the new clefendant is united in intcrcst with thc original 
dcl‘c‘endarit, and by reaso~i or that relationship can be charged with notice of 
tlic institution ol‘lhc action sircli that he or she will iiot bc prejudiced in 

I As stated abovu, plaintifl‘did not oppose dismissal of thc coiiiplaiiit as to Allan 
and  Jane (Iiolcliiian on the groiincl that they do  not own thc property at issue. Siinilar-ly, in 
opposition to tlic C’roldman dei‘cndants’ joinder argmwnts, plaintiff- only nddrcsses 
whcther or not the Goldr-r7an dcl‘endants waived their rislit to objccl lo the joinder or 2 I9 
Eas t , n tf ver i i i  e11 i oni 11 g de h i  &an t s A 1 1 ;in an cl .Ja IIC C; o I dm aii . Ac cord in g I y , as p 1 ai n t i ff 
has abancloiiecl hcr qirest to ac ld  Allan m d  Jaiic Cioldman to this nclion, the Cioldman 
dcl‘enclaiits arc ciilit1t.d to S L I I ~ I I I ~ C L I ~  Judgment clismissiiig the complaint und all cross 
claims as against deI’endants hllaii and Jane C;oldman on this addilional ground. 
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niaiiitainiiig 
should havc known that, but for a iiiistalcc by tlic plaintil“ as t o  the identity 
of tlic proper parties, tlic action w o d d  have hccn brought against thc new 
dc k l l  d an i1S wc 1 1 

defmstf nn the merits; a ~ i d  (3) the new dcl‘eiidanl knew or 

“‘Partics are iiiiitcd in intercsl only whuru Wic intercst of the parties in the sub.ject- 

Innttcr is such lliat t h y  stczriil o r  h l l  together and that .j udginent against oiic will similarly 

affect tlic olher.’”” (;AT“ v S~7z i t l i -F l~~ i s l . n i~~~~ ,  280 A.D.2d 640, 64 I (2”“ Dep’t 200 l ) ,  

‘ ( I )  thc jural rcliitionship of the parties whose interests iire said to be miited a i d  (2) the 

naturc 01’ the claim asscrtcd against them.”’ Hullit-rrd v Roc-Nm7at.k Assoc~. , 287 A.D.2d 

1981). “In ii iiegligcnce action, ‘the dcrenses :ivailable to two dclendnnts will hc 

identicd, aiicl tliirs their interests wi 11 be united, only where oric is vicnriowly liable for 

ilcrc, plninti l‘i‘ 1ia met her burden ol‘ establishirig that SCjl mid 2 1 9  East wcre, i i i  

rcdity, the s;iiiit: entity for all inleiit and purposes, and thus, 2 I9 East aucl SCiI ;ire 

vicariously liablc fur tlic acts of the (jtlici-, As discussed previously. SCiI was thc owiicr of. 
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arid the rcspoxisiblc entity ibr thc building, also owning 219 East, which was mcrely t l x  - 

deed holder with IIO othcr Functions or powers whatsocvcr. As 219 East and SGI ;ire 

united ill  inlerest lix the purposes of the relation back doctrine, plainMt7s cl;rini asscrlrd 

against 2 19 East rclates hack to the origiiinl complaint, and thus, is n o t  tii-nc-barred. 

Accordjiigly, plaiiitifl'is entitled to summary judgment in her favor OII hcr cross motiuti 

sccliing continued joinder of defendant 2 19 l:ast, as set lortli i n  the supplemental 

For the [oregoing reasons, it is hercby 

OKDEREI) that defendants TIaiids On f'liysical 'Therapy's a n d  Iiona Taleiito's 

motion (motioii sequence nuiiiher 003), pursuant to CPI,R 32 1 2, for siiinmaiy ,j iidgincn~ 

dismisshg plain till's Lytiri E. 1 csher arid Martin I'eshcr's wmplaint imd all cross claims 

against tliciii is granted, and thc complaint and a l l  cross claims are sevcrcd and dismissed 

as to these dclkndants, and the Clerk is clirectcd to entcr jiidgiiiuni ;iccordingly in favor 01 

thesc dehiclants; and it is further 

ORDEItEL) that the part of de[eiidanls Sol Goldiiinn Tnveutmmts, LLC's, Estate 

of Sol Goldman s/h/a Sol Goldman Real Estate's. Soli1 Managcinetit Corporation's, Allan 

Golclinan's, Jaiiu Goldman':, aiid 2 I9 East 69''' Strcct, LLC's motion, pursuant lo CPf ,K 

32 12, for suiiiiiiary judgment disinissiiig plaiiitif'l's' cninplaint and all ci-oss claims as 

against them 011 the basis h i t  thcy d o  not own lht: building ~ibiitting tlic public sidcwalli 

whcrc: plnintill'iillegcdly fcll is granted, with the exception of 'defe~~darit  SGI, and tlic 
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