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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK C O W :  IAS PART 6 

In the Matter of 

THE CITY OF NEW YORK, 

Petitioner, Index No. 401063/10 

for a Judgment Under Article 78 of the New York CPLR - 
RICHARD F, DAMS, aa Commissioner of the New UNFlLED JUDGMENT 
York State Department of Health, and THE NEW Y@E?EJudgment has not been entered by the county cm 
STATE DEPARTMENT OF HEALTH, and notice of entry cannot be served based hereon, TO 

.obtain entry, counsel or authorized repregentatfve must 
Bppear in person at the Judgment Clerk’s ha ( R ~  
1 4 1 4  

Respondents. 
_--I-Y_-__-_--_-_-_-_-------------------------- 

JOAN B. LOBIS, J.S.C.: 

By its Verified Amended Petition (the “Petition”), the City of New York (“City”) 

brings this special proceeding, under Article 78 of the C.P.L.R, against respondents Richard F. 

Daines, as Commissioner of the New York State Department of Health, and the New York State 

Department of Health (collectively “DOW’ or the “State”), challenging DOH’s audit determination 

regding  the amount of state aid provided to the City. Petitioner seeks a judgment declaring that 

DOH’s determination that the City wa3 overpaid on its claims for state aid pursuant to Article 6 of 

the New York Public Health Law for ycars 2003 and 2004, as contained in DOH’s final audit report, 

ww in error, arbitrary and capricious, an abuss of discretion, contrary to law, and had no basis in 

fact; prohibiting and enjoMng DOH from collecting or othadse  obtaining the allcgcdly overpaid 

fun&, ordering DOH to recalculate the overpayment to the New York City Dcpartmcnt of Health 

and Mental Hygiene (“DOHMH”) in a manner that restores the improperly excluded cxpcnditures 

and applies proper accounting methods; and ordering a transfer of funds once DOH recalculates the 
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state eid due to petitioner, DOH answm and maintains that its final audit report is supported by a 

rational basis and was not arbitrary or capricious, an abuse of discretion, or contrary to law. DOH 

also asserts in its answer that DOHMH does not have the legal capacity to suu DOH. The issue of 

capacity to sue was addrcssed in this court’s decision and order dated November 5,2010 (familiarity 

with which is presumed), by which tho court denied DOH’S pre-answer motion to dismiss the 

Petition on the grounds that DOHMH lacks capacity to sue. 

As set forth in the Petition, DOHMH administers public hcalth expenditures in Naw 

York City and is partially reimbursed for such expenditures through designated federal and state 

funding sources, including state aid to cities and counties for general public health work (WPHW”) 

activities pursuant to Article 6 of tha New York Public Health Law (“State Aid”). Oenerally, to bc 

eligible for State Aid, a municipality must aubmit an application and a Municipal Public Health 

Sewices Plan (IIMPHSPI’) to DOH; implement and adhere to the MPHSP, as approved; submit a 

report of expenditures for the prior fiscal ycar, employ someone to supervise the services provided; 

and appropriate the h d s  to fmanco public health services. Public Health Law 0 600, The 

municipality must submit the MPHSP every two yew.’ Public Health Law Q 602( 1). The MPHSP 

must include information such EIE estimates of the services needed; statements of objectives; 

descriptions of the plans for achieving the objectives; a projected budget; descriptions ofthe services 

already available; and evidence that the municipality has adopted the plan as the basis for their public 

health activities. Public Health Law Q 602(2). The commissioner of DOH then reviews the MPHSP 

’ In 2006, Section 602( 1) was amended to require that an MPHSP bt submitted every four 
Y-. 
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and either approves or disapproves the plan. In approving or disapproving the plm, thc 

commissioner considers to what extent the plan will satisfy the standards and goals of public health 

services and the extent to which the services will promote public health. Services that promote 

public health are described as family health services (related to pregnancy and children); disease 

control; health education and guidance; community health assessment (“CHA”) (analysis of the 

community’s vital statistics to detect sources of illness and disease and address other problems 

adversely affecting public health); and environmental health services. Public Heelth Law Q 

602(3)(b). If, upon audit and review, the commissioner finds that expenditures were not made 

according to the MPHSP, the commissioner may withhold State Aid reimbursement. Public Health 

Law Q 603(2). 

The format of the MPHSP includes three parts. Part A is information provided by 

DOH and requires no responses from the municipalhy. Part B requires the municipality to describe 

its activities. For ongoing activitics, the municipality must simply name the activity, describe the 

category that the activity falls under, and set forth the performance measuredstandards for the 

activity. For new activities, the municipality must describe the activity and why it is being 

undertaken; the category that thu activity falls under; and any performance 

standards/measures/indicators. Part C is a checklist of review criteria arranged in a table format. 

The checklist elicits “yes or no” responses to specific areas of inquiry. A comments section 1s 

provided to elaborate any response to the checklist. 

DOH audited the City’s State Aid expenditures and revenues for fiscal years 2003 

(July 1,2002 to June 30,2003) and 2004 (July 1,2003 to June 30,2004) (collectively the “Audit 

-3- 

[* 4]



Period”). The audit was conducted to determine whether the City’s accounting records documenting 

Its expenditures and revenues supported the amount of State Aid awarded during the Audit Period. 

All six of the City’s submissions to DOH durinE the Audit Period (CHAs and MPHSPs) had been 

approvcd by DOH. Importantly, all of the claims that DOHMH filed for reimbursement during the 

Audit Period were submitted on the accrual-based (as opposed to the cash-based) system of 

accounting, and DOH approved those claims based on the accrual basis of accounting? 

On January 13,2009, DOH conducted an exit interview with DOHMH and provided 

DOHMH with a copy of thc draft audit report (the “Draft Report”), in which DOH initially 

determined that the City had received $37’52 1,254 more in State Aid than it was entitled to during 

the Audit Period. DOHMH provided DOH with a response to the Draft Report on April 16,2009 

(the uResponse”), in which DOHMH challenged DOH’s disallowance of a number of DOHMH 

expenditures and DOH’s conversion of DOHMH’s ledgcrs from accrual-based accounting to cash- 

tmsed accounting. DOHMH contended that the Draft Report improperly failed to include all 

expenditures eligible for reimburscment, thereby understating DOHMH’s spending eligible for 

reimbursement; did not account for liquidations of accruals after the close of fiscal year 2004, 

thereby understating DOHMH’s spending eligible for reimbursement; did not consider eligible 

expenditures because the expenditures were not documented in the MPHSP, thereby understating 

DOHMH’s spending eligible for reimburscment; and included revenue related to activities not 

eligible for State Aid, thereby overstating DOHMH’s revenues. 

It is undisputcd that in the accrual method of accounting, expenditures are recorded for the 
fiscal year in which they wera incurred, mgardlcss of when the payment ig actually liquidated, and 
revcnua is recognized aa soon as it is owed, regardless of when it is actually realized. In contrast, 
in the cash method of accounting, expenditures arc recorded when they arc liquidated and revenue 
when it is realized; the time when an axpendihua ia incurred or revenue is earned is irrelevant. 
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On Deccmbcr 23, 2009, DOH issued a final audit report (the “Final Report”) 

determining that the City had been overpaid by $22,179,926 in State Aid for GPH W for the Audit 

Period, and requested payment from the City in that amount. In the Final Report, DOH set forth that 

it wed DOHMH’s expcnditurc and rcvenuu ledgers as the basis of the audit. The auditors 

determined that the expenditure ledgers supported $1,293,377,851 in gmss expenditures for the 

Audit Period on the accrual basis of accounting, broken down into $661,808,833 in gross 

expenditures for fiscal year2003 and $63 1,569,018 for fiscal year 2004. To convert tho expenditures 

to the cash basis of accounting, the auditors subtracted the year’s accounts payable fiwm the gross 

cxpenditures for 2003 and 2004, and added the 2003 accounts payable to the gross cxpcndihucs for 

2004; the subtotal after the auditors’ conversion of the expenditures from accrual to cash was 

$623,762’395 for 2003 and $621,773,803 for 2004. The auditors next added DOHMH’s 

“majntcnance in lieu of rent” payments to each year’s expanditures, bringing the gross aausted 

expendItms for 2003 to $624,768,545 and for 2004 to $622,888,182. Next, DOH reduced the 

expenditures by amounts that it determined DOHMH had spent on non-OPHW-related activities and 

for activities ineligible for GPHW reimbursement. 

In the Final Report, DOH determined that DOHMH’s revenue ledgers supported 

$1,302,381,269 in gross revenues on the accrual basis of accounting. To convcrt the revenues to 

cash-based accounting, DOH reduced the revenues by the current year’s accounts rccaivablu for 

fiscal years 2003 and 2004, and increased the revenue by the previous year’s accounts receivable for 

2004, amounting to $550,339,985 and $638,264’890 in gross adjusted revenue for fiscal years 2003 

and 2004, mpcctively. DOH’S auditors then adjusted out revenues unrelated to OPHW activities, 

[* 6]



bringing the revenues down to $247,364,846 and 5282,842,971 for fiscal yeam 2003 and 2004, 

respectively. DOH took these amounts and calculated a ”revenue offset” for revenues attributable 

to ineligibla activities per 10 N.Y.C.R.R. 4 40-1.40(e), which further reduced the revenues to 

S240,940,702 and $275,65 1,970 for fiscal years 2003 and 2004, respectively, for a total OPHW 

revenue of $5 16,592,672 for the Audit Period. 

OPHW expenditures, less GPHW revenue, amounted to a net of $248,182,667 and 

$245,125.91 1 for fiscal years 2003 and 2004, respectively, for a total net reimbursable expenditure 

amount of $493,308,578 for the Audit Pcriod. Of this amount, DOH calculated that $363,827,983 

was attributable to core activities and $129,480,595 was attributable to optional activities for the 

Audit Period. DOHMH was entitlad to base grants in the amount of $7,207,456 for the Audit 

Period. The remainder of the core activities after the base grants was $356,620,527, which are 

reimbursable at 36%, for a reimbursement amount of $127,383,389, The optional activities, which 

arc reimbursable at 30%, amounted to $38,844,179 in reimbursements. Base grants, plus reimbursed 

core activities, plus reimbursed optional activities equals $174,435,024; this is thu amount DOH 

determined DOHMH should have k e n  reimbursed for OPHW for the Audit Period. In actuality, 

DOHMH was reimbursed in the amount of S 196,6 14,950, resulting in what DOH calculated to be 

an overpayment of 522,179,926. On December 23, 2009, DOH asked DOHMH to repay that 

amount, plus an additional $3,835,979 in expenses related to the Office of the Chief Medical 

Examiner (“OCME”) that DOHMH conceded it was overpaid during the Audit Period in its 

Rtsponse, for a total repayment of $26,015,905. DOHMH brought this special proceeding to 

challenge the requested repayment amount shortly thereafter. 
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The City alleges that DOH’s determination in the Final Report that it had overpaid 

DOHMH in the amount of $26,015,905 WIU contrary to the law, arbitmy and capdcIous, an abuse 

of discretion, and without any basts in fact because the figure was detcmined by improper 

methodology. Petitioner contends that a proper audit would hava revealed that DQHMH was 

actually underpaid in the amount of $3,122,262. Petitioner advances two overarching arwments in 

challenging the audit: (1) DOH erroneously excluded expenditures on eligible propun activities; 

and (2) DOH convcrted DOHMH’s ledgers fiom cash- to accrual-based accounting using improper 

methodology. Petitioner relies primarily on two affidavits in support of its arguments. Mario 

Mcrlino, Director of Policy and Planning at DOWMH during the Audit Period, sets forth in his 

affidavit DO€€MH’s understanding of the requirements of the MPHSP and the CHA and how to 

apply for State Aid. Asaunta Rozza, Deputy Budget Director, and later Budget Director? during the 

Audit Period, sets forth in her affidavit DOHMH’s undmtanding of the claims pmces~ and its 

criticisms of the Final Report. 

In opposition, DOH asserts that the legal and factual basis supporting the Final Report 

was reasonable end should be upheld. Respondents also rely primarily on two affidavits in support 

of its position. Mario Miller, DOH’a Public Health h w  Article 6 Program Director during the Audit 

Period, seta forth DOH’a understanding of the requirements of the MPHSP and the CHA and how 

to apply for State Aid. David Pisaneschi, Principal Accountant in the Audit Unit and the Audit 

Manager for the Final Audit, sets forth DOH’s position regarding the audit process. 

In support of DOHMH’s application, Mr. MetIIno sets forth that approximately a 

decade ago, DOH overhauled the State Aid application process and changed its procedure. Mt. 
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Merlino states that after the overhaul, DOHMH understood that the CHA would serve as the basis 

for all local public health p l d n g  and that the MPHSP procedure would be simplified and the 

reporting reduced primarily to a checklist format. He sets forth that DOHMH believed the CHA to 

be a component of the MPHSP and that activities reported through the CHA would be daemed 

reported in an MPHSP. Mr. Merlino seta forth that only mora recently, after the audit process began, 

did DOHMH find out that activities had to be included in both the CHA and the MPHSP in order 

to be eligible for State Aid. 

In support of DOH’S position, Ms. Miller sets forth that the MPHSP’s instructions 

explicitly advise municipalities of the need to provide sufficient or supplemental information about 

activities, and that the information spcciflcally elicited in the MPHSP is only the minimum amount 

of information required to bareportad. Further, she contends, the MPHSP’s instructions provide that 

a municipality can explain, in a “commenta sectlon,” why a ”yes or no” response to the checklist is 

not applicable. Ms. Miller sets forth that since the overhaul, DOH has treated the CHA and the 

MPHSP as two separate documents; the CHA is the statement of the municipality’s needs, and the 

MPHSP is the planning document. Ms. Miller maintains that DOH made the format for the CHA 

lesa prescriptive and rigid, but that a description of needs in a CHA is not, alone, sufflcient basis for 

reimbursement. Ms. Miller states that DOH relies on Public Health Law 80 605(2)(a) and (b) in 

setting forth that no reimbursemont will be provided for services that ara not in an approved MPHSP. 

Ma. Miller further sets forth that DOH relies on 10 N.Y.C.R.R. 8 40.1-52 to identifl projects that 

arc eligible for reimbursmcnt; that section 40-1.53 Identifies projects that are not eligible for 

reimbursement; that even if an ineligible activity is partially or fully described in an MPHSP, DOH 
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cannot reimburse that activity; and that up through 201 0, municipalities that wanted reimbursement 

for services other than those explicitly eligible under Part 40 or Article 6 could seek approval of such 

scrviccs and reimbursement for the costs under 10 N.Y.C.R.R. Q 40-3.1 (which has since been 

repealcd). 

In reply, DOHMH maintains that the CHA is part of the MPHSP; that there is no 

basis behind DOH’s interpretation that the CHA and the MPSHP arc separate, discrete documents; 

and that there is no basis for DOH to retroactively change its interpretation of the MPHSP and CHA. 

As pertains to the convcrsion from accrual-based accounting to cash-based 

accounting, in support of the petition, Ms. R o m  contends that it wlls only after DOH commenced 

the audit that DOHMH was informed by DOH that claims must be submitted on a cash basis. 

DOHMH then started wing the cash method for cldms starting with its supplemental claim for fiscal 

year 2005. Mr. Pisancschi, in support of DOH’s position that it has always required claims 

submitted as cash-based accountings, maintains that 10 N.Y,C.R.R. 9 40-1.17(c), which states that 

claims must be submitted within two months of when the expense claimed was made, “plainly 

indicate[s]” that a municipality’s claims for State Aid reimbursement must bc based on paid 

expenditures, not anticipated future expenditures. He seta forth that cash-bascd accounting is based 

on paid expenditures, so 1ON.Y.C.R.R. Q 40-1.17(c) requires municipalities to submit claims on the 

cash basis. DOH contends that it communicated this requirement to the municipalities as early as 

1999, but that DOHMH continued to improperly utilize accrual based accounting to submit its 

claims, 
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Ms. Rona contends that DOH erred in calculating thc amounts of OPWH 

expenditures and QPHW revenues on which to determina the net OPHW expenditures and, thus, the 

amount of State Aid that DOHMH was entitled to. Ms. R o w  seta forth that DOH Mled to explain 

which ledger items were included in the calculation of expenditures or why DOH’S calculation of 

expcnditures differed from that determined by DOHMH in its Response. Mr. Pisaneschi maintains 

that DOHMH categorized its ledger items under certain subheadings; DOH examined the ategory 

delineatcd rn CITY/STATEKlRANT expenditures, and worked fkom thcre. Mr. Pisaneschi contends 

that the expenditure calculations in the Final Report differ from the Response because pedtioner’s 

Response included items not eligible for OPHW reimbursement. He sets forth that DOHMH’s 

Insistence on recalculating the initial claims wm unhelpful bccawe that would have required an 

entirely new audit, and W e n n o r e ,  DOHMH failed to explain how it arrived at its calculation as 

compared to DOH’S calculation. Regardless, Mr. Pisaneschi states, the expendituras were taken 

from DOHMH’s ledgers, which cannot be changed. 

Ms. Roua sets forth that to calculate expenditures, DOHMH used tho amount of all 

expenditures on program activities eligible for reimbursement, and that DOH Improperly excluded 

from that calculation expenditures for which DOHMH expected funding from a different source 

other than the city tax levy (“CTL’’) or State Aid, thereby distorting cash expenditures downward. 

Mr. Pisaneschi, in responsa, sets forth that DOHMH’a contention that DOH excluded expendims 

for which DOHMH expected funding from a different murce other than CTL or State Aid is 

erroneous. He maintains that the only expenditures excluded were those that were not eligible for 

reimbursement, and that all eligible expenditures were included even if the rcvcnue was not realized 
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in the m u  year. Mr. Plsantachi concludes that DOHMH’s calculations include expenditurcs not 

eligible for OPHW State Aid and wcru not part of its original claims. However, between the DraA 

Report and the Final Report, Mr. Pisantschi sets forth that DOH did accept some of DOHMH’s 

additional expenditures related to rabies and arthropod control and physically handicappedchilhn’s 

programming, which were included in the audit calculations under “Additional Expenditurcs 

Provided in Response to Draft Audit Report.’’ 

In adjusting DOHMH’s cxpeaditures from accrual- to cash-based accounting, Ms. 

ROD contends that DOH erroneously excluded expenditures liquidated after the Audit Period, 

between 2004 and 2008, DOHMH contends that thesu liquidations should be added back into the 

calculation of expenditures for the Audit Pcriod because in later claims, DOHMH avoided steking 

reimbursement for liquidations that it claimed in fiscal years 2003 and 2004 on the accrual basis of 

accounting. InDOHMH’s calculations, the expenditures liquidated between 2004 and 2008 amount 

to approximately $33.3 million. Mr. Pimewhi responds that the liquidations between 2004 and 

2008 should not be added back, bccawe that would bc inconsistent with cash-based accounting, as 

axpanditwes cannot be claimed in they year that they ma accrued if payments are mado in a later 

Y W .  

Ms. Roua next addresses the State Aid adjustments, which w e d  to d u c e  the 

expenditures by S197,019,191 in total. Ms. R o n  contends that DOH erroneously adjusted 

DOHMH’s expenditures under the belief that certaln activities were not GPHW-related. The 

programs at iasue arc tobacco control; early intswention; arthropod survdllance and control; the 
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physically handicapped children’s program; and expenditures related to OCME. Ms. R o n  contends 

that tobacco control is a core program that the City disclosed prior to the Audit Period and 

continuing into the Audit Period, and that expenditures should not have been downward adjusted for 

tobacco control. As to early Intervention, Ms. Rozza sets that it, too, is a core activity that was 

previously disclosed in prior applications. On the other hand, Ms, Rozza maintains it would have 

been appropriate for DOH to exclude expenditures related to arthropod surveillance and control, the 

physically handicapped program, and OCME, and that DOH erred in not axcluding such 

cxpenditurcs. 

Mr. Pimeschi maintalns that the expenses adjusted a3 not OPHW-related wcra 

reported by DOHMH as such, not by DOH. He contends that DOHh4H adjusted its own expenses 

for tobacco control programs, and that this downward adjustment is proper because tobacco control 

is ineligible for State Aid due to the Tobacco Master Settlement Agreement &Article 13-G of the 

Public Health Law) and DOHMH was not required to report revenue or cxponditures related to 

tobacco control. Aj to early intervention, Mr. Pisaneschi contends that DOHMH excluded its carly 

intewcntion expenditures without explanation, but b e c a w  DOH determined that this downward 

adjustment in the expenditures was crronwus, it included the City’s early intervention expenditurcs 

as an auditor’s adjustment, and also included the revenue. DOH contends that this action benefitted 

DOHMH. However, DOH maintains that early intervention is not a core activity. As to the 

arthropod surveillance and control and the physically handicapped program, DOH maintains that it 

did identify thtsc costs it Its auditor’s adustmcnt, so they were excluded from the net cxpenditures. 

As to OCME, DOH contends that DOHMH had already removed OCME expenditures before it gave 

DOH thc ledger cxpnditures. 
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Ms. R o n  next addresses DOH auditor’s a#.wtments, which served to reduce the 

expcnditurcs by $40,736,282 in total. DOHMH maintains that DOH erroneously excluded what it 

determined were ineligible ledger expenses. She concedes that six items were properly disallowed 

as expenditures ineligible for OPHW rcimburscment: housing opportunities for people with AIDS 

(2004); animal affairs, 2003-04; mental health administrative grant, 2003; genetic diseases, 2003; 

parking permits for the disabled, 2003; and the physically handicapped children’s program, 2003. 

She disputes twelve of the adjustments as improper. Disallowing pest control, day c m ,  and poison 

control activities duc to their alleged omission from an MPHSP is improper, Ms. Roua contends, 

because these activities werc disclosed in MPHSPs and CHAs prior to and during Audit Period. Mr. 

Pisancschi responds that the regulations do allow for arthropod vector control, but that ptststhat arc 

not arthropods, are not covered in the regulations, and are not eligible for reimbursement. He 

maintains that DOHMH’B pest control activities wera not sufficiently described in the MPSHP to 

allow for adquatc review or approval of these activities. As to day care, Mr. Pisanmchi responds 

that only certain activities related to Child Health Care Consultant activities arc eligible; services 

related to the Omce of Children and Family Services arc not eligible for reimbursement as a GPHW 

activity, Further, he maintains, while poison control is not eligible for GPHW reimbursement, 

the off hours calls relative to rabies Incidents arc eligible activities. Mr. Pisaneschi sets forth that 

when DOHMIl furnished DOH with the ratio of rabies calls to total calls, the auditors used those 

numbers to calculate what was eligible and what w a ~  ineligiblc. 

Ms. R o m  sets forth that fiva valid expenditures were improperly disallowed by DOH 

as allegedly ineligible for State Aid: health care access (“HCA”); World Trade Center (“WTC”) 
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CtPHW activities; school-based health centers; asthma initiative; and family violenca administrative 

grant. She contends that thew activitiaa w m  disclosed in filings for the Audit Period and were 

disclosed in filing3 prior to the audit period. In opposition, Mr, Pisamschi sets forth that some HCA 

expenditures that were eligible were accepted by DOH between the Draft Report and the Final 

Report, but sets forth that pharmaceuticals for uninsured people, contract costs for providing small 

business access to health insurance, and managed care costs are not eligible cxpcnsts and were 

properly excluded. As to the WTC CtPHW acdvltiea, Mr. Pisaneschi contends that what DOHMH 

disclosed in the MPHSPs wm anthrax response and emergency preparedness; these activities did not 

allude to the WTC rwponsc efforts. Accordingly, he states, DOH determined that the WTC 

activities were not eligible for reimbursement. Additionally, Mr. Pisaneschi sets forth that the City 

received federal h d s  for WTC-related activitias, so ifthe revenue for these activities were included 

in the audit, it would further reduce the net State Aid due to tha City. As to the school-based health 

centers, DOH contends that the City failed to provide documentation that would support these 

centers for the Audit Period. As to the asthma initiative, Mr. Pisaneschi exp iah  that only $300,000 

out of $6,000,000 in total asthma axpcnsw wiu didlowcd as an expenditure because that money 

WBS related to activities associated with a contract to develop an information system that was not 

described In the MPSI-IP. Finally, Mr. Pisaneschi contends that the family violence administrative 

grant was not disclosed in au MPHSP, 

Other activities that DOHMH maintains were improperly excluded tu expenditures 

in the Final Report are early intervention Hnge benefits; muntal health phone chargcs; and mental 

health chargm. MB. Rozza aQrecs that fflngu banefits are ineligible, but contends that DOH 
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ovemtated the amount attributable to fringe beneflta by $1,662,385 Sho contends that the mental 

health phone charges were never included in any claim that DOHMH made to DOH, and that the 

mental hcalth charges did not appear in the Draft Report. Mr. Pisanuschi contends that the mental 

h d t h  expendlturm were included in thu City’s ledgers under CITY/STATE/ORANTS. and that the 

adjustments for mental h d t h  chargea were included in the Draft Report but were previously 

incorporated into other categories, and in the Final Report arc set forth separately. 

Ms. Roua @ O m  further argues that the State improperly made increases to 

gross expenditures that do not correspond to any actual expenditms, so these increases should be 

deducted. In opposition, Mr. Pisancschi conten& that these adjustments were properly made 

because the State included all revenue applicablu to GPHW &ranta in computing tho State Aid due 

to the City, but because grant expenditures were fully reimbursed (including Mnge benefits), all 

mt expcnditurcs were included to hlly offset grant revenue. 

As to DOH’S calculation of revenue In the Final Report, Ms, R o n  maintains that 

tho atate erroneously calculated the City’s gross revenues. First, she argues, DOH never adquately 

explained how it arrived at gross revenues. Second, she q u e s  that DOH erroneously adjusted the 

revenues to reflect revenue on a cmh basis, because DOH assumed that the revenues shown were 

actually rcalizcd in the period shown. Further, Mr. Row contends, the City does not havu amethod 

of rocording grant revenue on a cash basia, so It lotus its ability to claim State Aid for any difference 

bchrvcan the amount spent on activities eligible for State Aid and the amount actually reimbursed by 

the grantor. In opposition, Mr. Piaancschi disputoa Ma. Rozza’a contention that the City does not 
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have a method of recording pant revenue on a cash basis, contending that DOkbfH's OEcc of 

Revanue/Financa tracks grant revenues on a cash basis. He sets forth that DOHMH provided DOH 

with reports of revenues paid for fiscal years 2003 and 2004, and then DOH reconciled these figwes 

with the City's cash receipts records. Mr. Pisaneschi sets froth that DOH was therefore able to 

~ 

identify revenue that accrued in fiscal ycar 2002 but wm actually received in 2003, and revenue that 

I accrued in 2004 but was not received until 2005, so not to double count any revenues. 

Ms. Rozza contends that after the City filed its supplcmcntal claim in 2005, it never 

accounted for revenue previously recognized on the accrual method, so DOH should not have 

deducted those revenues already recognized. In opposition, Mr. Pisaneschi contends that DOHMH 

should have filed supplemental claims to rcmudy this adjustment, but regardless, events in fiscal year 

2005 are outside the scope of the audit and are irrelevant. 

Finally, Ms. Rozza contends that the State failed to exclude, and therefore reduce 

revenues, for certain ineligible rcvenucs fiom the early intervention propram, and that DOH failed 

to adjust revenue for activities related to animal licensing. In opposition, Mr. Pisancschi maintains 

that the City was only a s w d  p t  revunues for the aarly intervention program related to 

reimbursement of administrative expenditures, and that DOHMH and DOH agreed to includu all 

animal license revenues in the total revanues because the e x p e n d i m  were included in the total 

expenditures. 

DOHMH argues that DOH committed plain error in disallowing certain pmgram 

activities-pest control; day care; school-based health centers; asthma initiative; and family violence 
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administrative grant activitics--on the grounds that DOHMH did not document the cvcntn in its 

MPHSP. In most cases, patitionur argues, DOHMH had conducted these activities prior to the Audit 

Period and disclosed them through MPHSPs and CHAs approved by DOH. Petitioner sets forth that 

DOH'S determination that disclosure through a CHA, alone, is insufkient for aligibility for 

reimbursement, is inconcct and an erroneous interpretation of the requirements of Article 6. Article 

6 requires the CHA as a component of the MPHSP, not a separate document. Petitioner argues that 

the information that the statue calls for in the MPHSP, such as descriptions of the immediate and 

long term needs for public health services, is the kind of information that DOH advised local hcalth 

departments to include in their C W .  DOHMH argua that since the CHA is the basis for all local 

health planning, describing program activities in the CHA naturally satisfies the statutory disclosure 

requirement. Thus, petitioner argues, there is no basis in the law for regarding the CHA as separate, 

making DOH's reading of its own regulations unreasonable. DOHMH therefore contends that 

DOH's arbitrary and narrow datcrmination that the MPHSP is separate from the CHA for the 

purposes of an audit is improper and renders any determination made on this basis defective. 

Additionally, petitioner argues that DOH had previously Instructed the City not to include 

information in the MPHSP beyond that information that which wm explicitly solicitad. Accordlngly, 

petitioner maintains, DOHMH understood that a program's inclusion on the CHA satisfied the 

disclosurc rcquircment. DOHMH contends that DOH3 contention that program activitits must be 

described in an MPHSP and not a CHA is in disregard of its own past guidanca to DOHMH and 

therefore constitutes arbitrary and capricious action. DOHMH also argues that, if the CHA is not 

a component of the MPHSP, then DOH had no authority to reduce the detail of the information 

Bolicited in the MPHSP, and furthermore, that DOH is estopped from claiming that the MPHSP 
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should have been more detailed when It expresaly eschewed an extensivu, narrative discussion of 

program *&tics in reformatting the MPSHP.  

DOHMH argues that DOH’S determination that certain activities identifled in the 

MPHSP were not eligible for reimbursement because they do not qualify as activitiw reimbursable 

by State Aid was irrational and due no deference. DOHMH maintains that Article 6 defines the 

phrase “promote[s] the public health” expansively and encompasses activities that DOH excluded 

such as educating residents about public health insurance programs; monitoring Medicaid services; 

operating a poison control call center that handled health care providers’ reporting of disease 

outbreaks and biological threats; reducing tobacco use through community education efforts; and 

facilitating therapeutic and support sawices to eligible childrun and their families. Petitioner argues 

that in excluding these acthitits, even though it had approved them in the State Afd applications, 

DOH committed legal error. 

As to the alleged accounting mora, DOHMH first maintains that DOH relied on an 

unreliable methodology to convert the City’s lcdgtrs from the accrual basis to the cash basis of 

accounting. Petitioner alleges that DOH’s Internal inconsistencies, such as excluding activitits 

f h d c d  through a source other than the CTL, distorted DOH’s calculation of net expenditures to the 

extent that DOHMH liquidated an expense during one ycar but did not rcctivc the offsetting revenue 

until a subsequent period. In order to account for the distortions, DOHMH claims that DOH should 

have included expenditures on all eligible program activities regardless of tho funding source. 

Further, on the revenue side, petitioner contends that DOH included revenue recognized by DOHMH 
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for ineligible activities, so if DOH cxcludcd expenditures for ineligible activities, it should have 

excluded revenues for ineligible activities. These inconsistencies, DOHMH maintains, render the 

audit erroneous. 

Second, DOHMH argues, DOH’S convcrsion of its books to cash-bas4 accounting 

arbitrarily deprived DOHMH of State Aid to which it was entitled in the year following the Audit 

Period. After moving to the cash basis in 2005, in ordar to avoid double claiming, DOHMH sets 

forth that it avoided including cxptnscs liquidated in subsequent years because they were claimed 

on the accrual method durin8 the Audit Period. It is petitioner’s position that DOH’S failura to 

accommodate this fact produced an arbitrary and capricious inequitable result. 

In opposition, DOH maintains that the legal and factual basis supporting the Final 

Report is reasonable and should not be disturbed. DOH contends that the audit showed that 

petitioner failed to abide by the plain terms of the governing statute and regulations, even thou&h 

respondents had pruviously instructed petitioner to use cash-based accounting methods for its 

submissions to DOH. DOH maintains that patitioner’s failure to use cash-based accounting, despite 

baing on notice of this requirement, cannot be attributed to respondents or a change In policy. 

DOH also argues that DOHMH’s claims that it should bc granted relief based on the 

doctrine ofequitable estoppul is flawed, because DOH’S determination was not based on a departure 

from prior policy, but a straightforward application of the languagc in the laws and regulations. 

Further, DOH argues that “estoppel cannot be invoked against a governmental agency to prevent it 

-19- 

[* 20]



DOH sets forth that petitioner’s claim that DOH’S interprutation of the laws and 

regulations that it enforces is due no defemw is wrong. Rcspondents aver that this is not a situation 

where an agency has interpreted the law in an irrationally nmow way so aa to defeat the very 

purpose ofthe law. Rather, respondents maintain, DOH undertookan in-depth review ofpetitioner’s 

plana and submissions and applied the statuta and regulations as written. DOH further maintains 

that its calculations were carefully and empirically made, and that petitioner has failed to make the 

required ehowing othorwise. Respondents argue that the fact that petitioner offenr a different 

interpretation than that adopted by DOH concedng ita own regulations is not a suMciant basis for 

Betting aside its determination. DOH contend3 that the fact that DOHMH may have cxpcdedmoney 

for public services doaa not mean New York State is required to reimburse D O M  in ways that 

are not provided for in Ita regulations. 

Additionally, DOH arguesthat ita audit findings that anumbar of activities for which 

DOHMH sought reimbursement wero, in fact, ineligible for reimbursement, were warranted. DOH 

seta forth that State Aid rcimbursement requires a municipality to adequately dtscrih its nued for 

the scnrica in the CHA and adequately dtscribu the program activities that will address the needs in 

the MPHSP. It is DOH’e position that the services approved in the MPHSP must also be eligible 

for rdmbursement under DOH regulations or the municipality must be grantad special approval to 

obtain State Aid for scnrices other than those explicitly deemed eligible under DOH regulations. 
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DOH maintaina that the fnstructiona for tho MPHSP allow a municipality to submit any information 

necessary to support the MPSHP, and that petitioner waa aware of those instructions. DOH cites 

Public H d t h  Law Q 603(2) in setting forth that DOH may withhold State Aid for appropriate 

atmicas if, on audit and review, such sewices are not finished or rendered in conformance with the 

rules and regulations established by the commissioner, or that the expenditures were not made 

according to an approved MPHSP. 

As to the accounting conversion, respondents argue that pttitioner’a submissions on 

the accrual basis were improper, such that petitioner received State Aid incorrectly based on 

expenditures that petitioner had not yet paid and revenues that petitioner had not yet received. Citing 

its regulations, DOH maintains that in order to receive State Aid, municipalities arc required to make 

submissions using cash-basad accounting. Saction 40-1.71(c) provides that claims for State Aid 

must be submitted not later than two month3 after the calendar quarter in which tho expenditures 

claimed were made. DOH argues that this language requires a municipality’s claim3 to be made on 

a cash bmis, since cash basis accounting is mado on actual expenditures. Section 40-140(~)provides 

that municipalities must attempt to collect payments for services, and shall report collected revenue 

to the commlasioner so that it can be deducted h m  eligible expenditures claimed to produce a net 

eligible State Aid base amount. DOH arguca that a net bax amount can only be determined through 

cash-basad reporting, so a municipality must use cash-bascdaccounting to Ale claims. Finally, DOH 

maintains the words “expenditure” and ‘‘r~imbwrnmt‘‘ aa set forth in Public Health Law Article 

6 can only reasonably ba understood in terms of cash-bad accounting; expenditure m e w  II 

disbursement of money, end reimbursement mamu to repay or make whole. Thus, DOH concludes, 
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DOHMH could not rationally claim to be ignorant of respondent’s requirement that subdsaions be 

made on acmh basis. Regardless, DOH claims that it communicated the requirement for cash-bascd 

reporting twicc in 1994 by way of a “Dear Colleague” letter and a newsletter. Therefore, to correct 

petitioner’s us0 of accrual-based reporting, DOH’S audit findings includcd accrual-to-cash 

adjustments. 

In an Article 78 procceding, the cow’s review of an administrative action is l h t u d  

to a determination of whether that administrative decision w88 made in violation of lawful 

procedurus, whether it is arbitraty or capricious, or whether it was affected by an error of law. 

Pel1 v. Roar- 34 N.Y.2d 222,23 1 (1974); C.P.L.R. 0 7803. A determination is considered 

arbitrary and capricious when it is mads ‘‘without mund basis in mason or regard to the facts.” In 
v. C- 12 N.Y.3d 424,43 1 (2009), m m  34 N.Y.2d at 23 1. Ifthe agency’s 

determination is rationally supported, the court must sustain the determination “even If the court 

concludes that it would havo reached a different result than the one reached by the agency. pockham. 

12 N.Y.3d at 43 1 (citation omitted). Further, the court must “defer to m administrative agoncy’s 

rational interpretation of its own regulations in its area of cxpertisc[.]” lQ, (citation omitted). & 

& Q h l m k b & U U & h  * 274 ADdd 132, 136 (1st Dep’t 2000); Pistrict council 3 7 . h  

IO v. C&y of New Yprk, 22 A.D.3d 279,283 (1 st 

d e w  of the facts and cIrcums~cos or Dap’t 2005). Thc court’s role is not to conduct a & 

substitute its own Judgment for tho administrative agency’s judgment. 

15 AD.2d 373,378 (1st Dep’t 1962). Rather, the court looks at the rccord BS a whole to 

304 determine whuther the agency’s determination had a rational basis. 

A.D.2d 20,23 (1st Dcpt 2003); p l e ~  &Q w, 15 A.D.2d at 378. 
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In looking at the Final Report ai a whole, it cannot be said that the conversion from 

accrual- to cash-based accounting suffered from such inconsistent methodology as to render it 

arbitrary and capricious. DOH did provide a rational hasis for its requirement that c ldm be made 

in cash-basad accoundng, citing Section 40-1.71(c), which provides that claims for State Aid must 

be submitted not later than two months after the calendar quMur in whlch the expenditurea claimed 

were “madcln and suction 40-1.40(e), which provides that municipalitiss must attcmpt to collect 

payments for ~ervices, and shall report “collected“ revenue to the commissioner so that they can be 

deducted from eligible expenditma cldmod to produce a net eligible State Aid base amount. DOH 

must regard those statutcs as controlling in detcrmhg Statu Aid. The most straightforward reading 

of thow statutw is that claims arc submitted after oxpcnscs arc liquidated and revenueti am realized, 

which is consistent with cash reporting. Thus, In conformance with the statutas, DOH has a rational 

basis for rquiring claims to be submitted on thc cash basis. Further, as set forth in 10 N.Y,C.RR 

9 40-1.20(b), DOH is charged with establishing rt uniform financial reporting system to be used for 

all State Aid transactions, Requiring cldms to be submitted on the cash basis is in lhe with DOH’S 

obligations under section 40-1.20@). 

DOH has set forth, in detail, the methodology it used to arrive at the Final Report. 

That included examining the City’s ledgm and receipts, isolating the categoriea ofexpunditurea and 

revenues that pertained to CIPHW, determining which transactions were finalized during the Audit 

Period (ia, which expenditures wcm actually paid, and wMch revcnuas were actually received), and 

arriving at amounts that the City actually spent or received, rcapectively, during tho Audit Period. 

The inconsistency In the conversion cited by p t d t i o n e ~ a t  DOH did not take into consideration 
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the accruals from yean murounding the Audit P c r i o k o u l d  have been alleviated by the City filing 

amend4 or supplemental cash-based claims. DOHMH was provided with the opportunity to 3ubmil 

amended claims for those periods to offset tha discrepancies caused by converting the Audit Period 

accounting to cash-based, but declined, DOH’s explanation that it did not consider accruals from 

the y m  surrounding the Audit Period b u s c  it wanted to isolate the transactions that actually 

occumd during the Audit Period is rational in furtherance of its aim to audit transactions from a 

specific time period. 

Petitioner concedes, in its raply memorandum of law, that the cash method of 

accounting is not a flawed means of accounting and that, on an ongoing basis, “my consequences 

from using cash rather than a c d  accounting will have minimal financial significance.” Petitioner 

does not contend that its own ledgers and tccoipts inaccurately ruflect the oxpenscs actually paid and 

revenues actually earned during the period. It is not the courts f ic t ion,  on review, to dismantle the 

audit and start over. The conversion was possibly not the most natural way to conduct the audit, 

given that DOH had tacitly approved petitioner’s use of the accrual-based accounting aystem over 

the years by approving DOHMH’s claims. Howaver, considering that auditing and reviewing 

GPHW State Aid claims is within DOH’s providence and expertise, and that thcre was aratlonal and 

statutory basis for requiring claims to be submitted on the cash basis, DOH’S determination to 

convert petitioner’s books to cash accounting, and its methodology in doing so, shall be given 

deference. 

Further, DOH’s determination to exclude expenses not properly described in an 

MPHSP was not arbitrary and capricious. DOHMH contends that reporting an activity through the 
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CHA is an dtcrnathc means of reporting activities to the MPHSP because the CHA is a component 

of the MPHSP. However, in the statutory and rogulatoty descriptions of the CHA, it is clear that the 

CHA is not a device for reporting activities but an assessment ofthe needs ofthe community. Public 

Health Law 602(3)(b)(4) sets forth that the CHA is an “an analysis of community vital statistics 

and mortality and morbidity indices to detect the s~urce of illnesses and diseases,” and 

10 N.Y.C.R.R. 8 40-2.150 suts forth that the CHA requires municipalities to "analyze the health 

status of rcsidmts within their jurisdiction with regard to morbidity, mortality, matornal and child 

health, and other parametars as reasonable and appropriate.” 

While it has always been a component of the MPSHP, a plain reading of the 

aforementioned ststutu and regulation shows that the CHA is the basis for the planned activities, not 

the plan itsclf or the format for reporting activities. DOH’S interpretation that the mandatory 

reporting of activities shall not be dcomd sufficient if the activity is only identified m an issue in 

the CHA, BS opposed to being specified as a planned activity in the MPSHP, is not arbitrary and 

capricious because it is basad on the plain dciinilIons of the CHA. The fact that, over dmc, the CHA 

has evolvcd to become a document separately submitted from the MPHSP does not change the fact 

that the CHA is not an activity reporting mechanism; rather, it is the part of the MPHSP which sets 

forth the needs of the community through data analyds. DOH hag an interest in decoupling the CHA 

from the rest of the MPHSP because keeping the documents separate facilitates frequent 

amendments to the CHA as time progresses and actlvitia in the MPHSP are successful or not. DOH 

is charged with implementing the requirements for applications and claims for State Aid, and in that 

capacity, DOH is empowered to determine how munlcipalities shall apply for and submit claims for 
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State Aid. The b iha t ion  of the CHA from the MPHSP is well within DOH’s purview in 

implementing the statutes and regulations regarding State Aid and is a rational exercise of those 

powers, given DOH’s ongoing need to be apprised of a municipality’s status in order to properly 

consider their applications for State Aid; process claims for reimbursement; and certify that limited 

State h d s  m baing validly and eMciently allocated. 

DOH’a determination that certain activities that were either insufficicntly described 

on the MPHSPs in question or were sumciently described but are ineligible for reimbursement must 

be excluded fkom the total expenditures is rational and in confomance with DOH’a duty to 

implement the statutes and regulations related to State Aid. DOH has an interest in municipalities 

accurately reporting their GPHW activities because it must O V C ~ C C  the reimbursement of those 

activitfes, and its dcterminations that claims should not have been reimbursed for insufficiently 

described activities or activities that were never eligible in the first place are within its discretion in 

carrying out the mandates of Article 6 and arc entitled to deference. “Moreover, them is a strong 

public policy to recovar public funds improperly rtccived.” u a & f & & .  Y. S m  

135 A.D.2d 903,905 (3d Dep’t 1998), &lg - g  Home Y. Axdmd, 68 

N.Y.2d 862,864 (1986). 

In its overall approach to the Final Report, DOH’s actions were not arbitrary and 

capricious, were supported by a rational basis, and were not the product of an abuse of discretion or 

a clearly erroneous interpretation of the law. Again, “in reviewing administrative determinations, 

a court may not overtum an agency’s decision merely because it would have reached a contrary 
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wnclusian.” , 3 0  N.Y.2d 268,278 (1872) 

(citation omitted). This court cannot substitute Ita judgment for that of DOH. When viewing the 

record as pl whole, it cannot be said that POWs detarninatiQn that DOHMH had been rc+nbursed 

in an am~unt greater than permissible, according tha atatute and regulations regarding bid, w8s 

irrational. The rccord reflects that DOH gave DOHMH an opportunity to challerqge the f ihd~$s in 

the Draft Rep~rt and incorpamted the chmgx fiam the Raportse that DOkiMH dernowtnated ware 

warranted in the Find Repart. DOH’S determination shall not be disturbed. 

Accordingly, it is hcrcby 

ORDERED and ADJUDGED that the Pctitiqp is denied in its entirety (indeding 

petitioner’s cldm that D0HMI-I is aotually owad $3,122,262 in State Aid) and the proceeding is 

dismissed. 

bated: May2 5 2 0  1 1 

UMFlLED JUDGMENT 
This Judgment bas not been entered by the County CM 
and notice of entry cannot be servd based h e m .  To 
aWaln entry, counsel or authorized representative must 
appear In Wnm at bhe Jwment Clerk‘s Desk ( R m  
I41 E). 
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