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EXCALIBUR GROUP, LLC 
Sequence Number : 001 MOTION SEQ. NO. 

MOTION CAL. NO. & "L, i> DISMISS ACTION 

C"4 i- '. 
The following papers, numbered 1 to ;L were read on this motion tolfor d ~ ~ ' . ~ ~ ~ \ ' ~ '  ''.-'q i.L ~ ' s " '  "-" 

I 

PAPERS NUMBERED 

I 
(1 I Notice of Motion/ Order to Show Cause - Affidavits - Exhlbits ... 

Answering Affidavits - Exhibits I-..--- 

Cross-Motion: 17 Yes p<No 

leplying Affidavits I 

Jpon the foregoing papers, it is ordered that this motion 
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P h i  til iff, 

-against - 

EXCALIBUII GROUP, LLC, R K i C  I,IMI'I'EI> PAR'I'NC,RSI-III', 
T&Ii AL,AIW SYS'I'EMS, IN{.'., I'HE HERKSI IIIE HANK, 
aiid CI'I'Y 01; NEW YOIIK. 

BAKBAKA JAF'FE, J.S ,C.: 

For de feiidan Is: 
Diane McFadin, Esq. 
l'hc McFadin I.aw Group 
I 1 Broadway, Suitc 7 I5 
Ncw Yol-k, New York 10004 
646-723-2757 

Index No.: I10510/10 

M o t i o n  Date: 4/1/11 

Motion Cal. No.: 2 0 

DECISJON AN11 OIIDJ<R 

Motion Seq. No.: 00 1 

NEW YOHK 
COUNTY CLERKS OF FlCE 

By notice of' motion date( )vember 30, 201 0 and submitted on dcfault, defendants 

Excalibur Group, L1 .C and RI(R L,iniitcd Partnership move pursrrant lo CPLJC 32 1 1 (a)(3) and 

New York Business Corporation Law (BCL) 8 13 12(a) i'or an order disiiiissing plaintiffs claims 

against tlicm. 

I. HACKGKOUND 

Plaintif1 i s  a Ncw Jersey corporation. ( AiGrmation of 1)iaiic McFadin, dated Nov. 30, 

20 10 [McFadin Aff]), Some time bcforc Junc 14, 2007, defendant Excalibur entered into a 

geiicral construction contract with a medical services company whereby it ngrecd to funiish labor 

arid malerials for the renovation of a building located in Manhattan and owned by defendarit 

I X R .  (Zd., Kxh. A). On September 27, 2007, T;,xcalibur issued ;i request for proposal to plaintiff 

[* 2]



l'or the provision and installation oi'hcating, vcntilation, a11d alr coitdiliori~ng equipment in the 

building, niid on October 30, 2007, thc parties entcred into a construction subcontract whereby 

p1aintilY agreed to provide smic ibr an initial price of $1 71,000.00. ( Id, Exhs. A, B). 'I'hrough 

change orders, plaintiff complcted additional work, iiicrcasing its cost lo $207,044.49. (Id., Exhs. 

A, w. 
Plaintil" allegcs tliat Excalibur i'ailcd to pay $68,906.39 it owes i'or the addilioiial work. 

(Id., Exh. A). On Augusl 12, 2009, plainlift' Glcd a Notice Uiidcr Mcchanic's Lien IAW, 

claiming this amount against 1XR's  owriersliip interest j i i  thc building. Jjy vcrificd complaint 

dated A.ugust 6 ,  20 10, plajiitilf asscns claims I'or brcacli of conlracl and cnlorcement of tlic lien 

against Excalibur and RKR.  (Id. ,  Exk. A). 

On November 22, 201 0, Gcoffrey Pierini, Excalibur's Chief Executive OCflcer, cxecutcd 

an alfidavit describing thc transactions betwecn Excalibur and plaintiff and plaintifl's 

pcri'ormance. (Id., Gxh. €3). According to Pierini, plaintiI'f sent employces to New York lo staff 

the project, and its principal attended "scveral" meetings at thc job sitc bctwecri llie issuance of 

the WP aiid plaintiff Y complelion of Ihe work. (Id,). 

By lctter dated February 23, 201 1, plaiiitirf admits that it is not authorizcd to do business 

in New York, as  it was unaware of this requireiiient until thc instant motion was iilcd, and thal it 

applied for authorization on January 36, 20 1 I ,  annexing a copy of thc application and proof OS 

mailing. (Ixllcr ol'Kichard M. Baron, Esq., dated Feh. 23, 201 1). 

11. CONTLNTIONS 

I)elimdants, relying solely on Picrini's affidavit, allegc that plaintiff is barred from 

maintaining its suit against 1hen1, as it was doing busincss in New York by virt-luc ol'sending its 
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employees and pri~~cipal liere in conncction with the projcct and performing ovcr $200,000 in 

work, arid that it was not licctiscd to do so. (Mck’adin AK).  

I1 I .  ANA1 ,Y SIS 

Scction 13 12(a) ofthe BCL provides that “[a] foreign corporation doing business in this 

state without authority shall not maintain any  acticsii or spccial procecding in this state uiiless and 

until such corporation has been authorized to do business” hcre. This section “‘constitutes :I bar 

to the riiaintenance of ai1 action by a forcign corporation’ in Ncw York  if’that corporation is 

lound to bc ‘doing business’ hcre without having obtained thc requisite authorization to do so.’’ 

(fIig$fil/, Inc. v Brirce B /ri,s, h z c - . ,  50 AD3d 742, 743 [2d Dept 20081.). The party relying on this 

bar must prow that the corporation’s business activities in New York werc ncither casual nor 

occasional but d i c r  “so systematic and regular as to manifest continuity of activity in thc 

jurisdiction.” (Id.; S & TBank ,Ypccfrurn C:’ohinel Sulc?.~, Jnc., 247 AJl2d 373, 373 [ad Ilept 

19981). Absent sufficient evidence that thc corporation is doing business in New York, it will be 

prcsiin~cd to d o  business in the statc of  its incorporation. (FIi@fiL/? S O  AD3d at 744; S & I’ B~lnk,  

247 AD2d at 374; Alicanto, S.A. v Woolverlon, 129 AD2d 601, 602 [2d Dcpt 19871; 

Il’onstruction S)ccidties, lnc. v Hartford h i s .  Co., 97 AD2d 808, 808 12d Dept 19831). 

Wlicther a corporation is doing business in the statc must he considered on a case-by-case 

basis, taking into account the type of‘busiiiess being conductcd. (Hig/+lL, 5 0  AJ13d at 743; 

,4licunto, 129 AD2d at 602). With respect to a contract, it must be sliown that it constituted more 

than a single transaction. (Intl. Fix1 & Iron Corp. 17 Donncr ,Stcc/ C:’o., 242 N Y  224, 230 [lc)26); 

Interline Furniture, Iiw. 11 I jOdw Irm’Ms. C’orp., 140 AD2d 307, 308 [2d Dcpl 19881; 

I:’onstriiction LSpt)cid/ics, 97 A D2d at 808). Indicia of doing business in the statc inclirde having 

3 

[* 4]



ai1 in-state ul'fjce, tcleplione listing, bunk account, and employees (S & T Wrrnk, 247 AD2d at 373; 

[Jrihc 1) h4cwImi~,s Rrrr7k o f N w  York, 266 Al12cl 31, 22 [ 1" Dept 19991) or cleriving substantial 

pro13 hoin in-state transaclions (I/'nifcd.4r.rrh Shil)ping C'o v AI-I1mhrm, 176 AD2d 560, 570 [ I  St  

Dcpt 1991]), although these [actors alone may iiol be enough, as therc must bc evidence o f  

rcgular, systematic activity that is not merely incidental to interstate conimcrcc (Fine Ar ts  Enters. 

N V. v Levy, 149 AD2d 795, 796 13d Dept 19891; Alirmifo, 129 AD2d at 603; Intcr-nzrxr 

O v c ~ ~ s ~ ~ u s ,  /nc. 17 A I - ~ O C C N ~ ,  ,S A. ,  1 17 AD2d 492, 497 11 '' Dcpt 19861). 

Ilere, deleidants claim that 17lainiil"was doing business in New York, as it sent 

employees into tlic statc to work on the site, its principal atlended mectings bctwccn the issuance 

of the request for proposal and tlic end of its work, and it pcrl'ormed ovcr $200,000 worth of 

work. As therc is no evidericc that plaintiff engagcd in oihcr business activity in thc slate, such 

as maintaining a11 oi'licc, bank account, or einployees or regularly soliciting or engaging in work 

liere, defendants have l'ailecl to demonstrate that the construction subcontract was more ttiaii a 

single transaction. (h'w l ' l~~tus C'oip. Pcn.vion Plan v Nuscrrcllh, 27 1 AD2d 422, 422-23 [Zd Ikpt  

20001 [corporalion, ai1 assignee of a promissory note, not doing business in statc, as oilly in-statc 

activitics wcre those involvcd in effecting assignment, and corporation's principle office located 

in oilier state]; ,4i/.linc Exch , Inc. 17 B q ,  266 A132d 414, 415 [2d 13ept 19991 [cvi-poration not 

doing business in state whcre it had onc in-state bank account, occasionally used in-state oft-ice, 

and entered into threc or four in-state transactions over cight year period]; S & T Bank, 247 

An2d at 373 [corporation not doing business in state as it did not have an iii-state office, 

telcpholie listing, or sales rcpresentativel; Fine Arts Enters., 149 AD2d at 796 [corporation 1101 

doing busincss iii-statc whcre only cvidcncc prescnted was that i t  executed and performed a 
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contract in stale and had in-stale address and bank accounlJ; / n / ~ r l i n e ,  140 AD2d at 308 

[corporation not doing business in statc where it eiitcred into siiiglc contract, aid 110 cvideiice of 

rcgular, systcmulic in-stale busiiicss activity]; cf IIighfilZ, SO hD3d at 744 [corporation doing 

business in state wlwe ii rcgu1;irly Inanaged salcs in state, rcgional vice prcsident regularly and 

continuously soliciled business in state and dealt with any problcms that arosc in stale, 

employees canie lo statc tu stafi'alnd managc sales for two tu tlirce m t ~ n ~ t ~ s  at a tirnc, and madc 

iiiillions ol' dollars h i l i  in-slatc transactions]; liriilcd Arab ShippinK, 1 70 AD2d at 570 

[corporation doing business in state whcre i t  maintaincd an in-stale of'lice, had 17 in-state 

employces, systcinatical ly and continuously conductcd salcs and advertising activitics and 

cxecuted contracts, and made millions of dollars from in-state transactions]). 

IV. CONCLUSION 

Accordingly, it is hcreby 

ORnI<l<ED, that defendants' motion to dismiss is denied. 

DA'I 'ED : June 3, 201 1 
Now York, New York 
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EN'I'ER: 

Barbar'a Jafk,  I ' bC  11 
BARBARA JAPFE 

J ,  S. C. 
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