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SUPREME COURT O F  THE STAI'E OF NEW YORK 
COUNTY OF NEW YORK : PART 5 

I n  the Matter of the Application olMARCUS 
W 1 lITEHU U T ,  

Pcti tioiicr, 

for l'eimission to I;ile a Latc Notice ol'Claim upon 

Index No. 114300110 

Motion Date: 3/29/1 I 
Motion Seq. No.: 00 1 

DJXISION AN I) 
JIJDGMENT 

'THE C1'I'Y 01: NEW YORK and NEW YORK CITY 
DEPAIlTMEN'T OF EI)IJCA'I'ION, 

UNFILED JUDGMENT 
This judgment has not been entered by t he  County Clerk 
and notice of entry cannot he served based hereon. To 
obtain entry, counsel or authorized representative must 
*par  in person at the Judgment Clerk's Desk (Room 
141B). 

Respondents. 

___________________________________I____---------------------------- 

BARBARA JhF1+~, JSC: 

For pctitioncr: 
Michael H ,  Joseph, Esq. 
IS4 Marline Avenuc 
White Plains, NY 10601 
9 14-574-8330 

F o r  rcspondents: 
Jessica Wisnicwski, ACC 
Michael A. Cardozo 
corporation Co~iiisel 
100 Church Street 
New York, N Y  10007 
21 7-788-5609 

Jennifer K.  Freedman, Esq. 
Cerussi Rr. Spring 
One North Lxxington Avenue 
White Plains, NY 10601-1700 
9 14-948-1 200 

By order to show causc dated November 4, 201 0, petitioner iiioves pursuant to Geiicral 

Municipal Law (GML) 5 50-e(5) for an ordcr granting him lcave to scrve on respondents and lile 

a late iioticc of claim. l<espondciits oppose. 

I. HACKGKOUNI) 

On March 8, 201 0, pelitioiicr, an employee of Celtic Sheet Mctal, was working on thc 

fourth llcsol- of Battery Park City School, school iiuiiiber 276, at 55  Battery Park in Manhattan. 

[* 2]



(Af‘lirination o1‘Micliael H. Joscph, Esq., datcd Nov. 4, 2010 [Joseph A[[.]; Affirmation in Iicply 

of Michael PI. Joseph, TJsq., dated Feb. 25, 2010 [.loseph Aff. in IicpIy]. At approximately 10:OO 

a.m., petitioner, who was standing on 3 12-foot ladder to access a work area 10 fcet abovc the 

floor, allegcdly i l l  whcn the ladder 011 which hc stood shilied. (Joseph All:). As he fell, he 

grasped an exposcd metal stud and laceratcd his left, domiiiant hancl, and lie was iiiimediately 

laken to a hospital emergency room. (Joseph AIT. in Iteply, Kxh. 3). On March 15, 2010, 

petitioncr underwcnt surgcry. ( Id ) .  

Petitioner allcgcs that this injury has “greatly impcded” his activitics of daily living. 

(Pet.). On June 8, 2010 aiid October 15, 2010, he attended two post-opcrative follow-up 

appointincnts, as hc was experiencing complications that were not iniproviiig with treatiiicnt, 

includiiig scarring and range of motion limitations. (Joscph Aff. i n  Reply, Exh. 2). In progress 

notes rrom both appointments, the treating physician states that petitioner appeared “alert and 

oriciitcd,” that hc was “not in  acute distress,” and that petitioner’s condition was not improving 

because he failed to regularly at tend physical therapy scssions. (Id.). 

In his proposed notice o l  claim, petitioner allcges that rcspondciits’ negligence and 

violations of scctions 200, 241, and 240 oftlic Labor Law and the Industrial Code caused liis 

injitrics and other losses. (Joscpli A K ,  Kxh. 2). Petitioner describes the time and place of his 

accident as “[oln or about March 8, 2010 at approximately 1O:OO a.m., upon 276 Battery Park, 

New York, N.Y.” ( / c J . ) .  

In an amended proposed iioticc of claim anncxed to his reply, the nature of the claim and 

the damages and injuries sustained remain tlic same, but the location ol‘ the accident is “the 

Bnttcry Park City School, School number 276, located at 55 Battcry Park, Ncw York. N.Y.” 
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(Joseph A K  in Reply, Exh. 1). 

11. C'ONTEN'I'TONS 

Petitioner explains his dclay in  filing a notice ofclaini as rcsulting from his lack of 

;iwarcricss 01 tlie requirements of GMI, 5 SO-(e)( l)(a) atid the seriousness of his iiijuiy. (Joscph 

AN.). And, eveii ifhis ignorance and in-jury are not reasonable ~ X C U S C S  for his delay, he contcnds 

that his application inust be graiitcd becausc respoiidcnts have actual knowledge of the facts 

underlying his claiiii, as his accident occurrcd on scliool property in the prcseiice of his co- 

workers and cniployees of the general contractor who was hired by resl~ondents and thus 

prepared, as their agcnt, aii incident rcport describing his accident. ( l d ) .  Moreover, as 

rcspondents have actual knowledge of. tlie facts underlying his claim, and given t1x brief five- 

month delay bctwccn the 90-day deadline and thc filing of his application, pctitioner argues that 

respondents will not be prejudiced in defending this action on the incrits. (id). 

Resporideiits claim that pctitioncr's proposcd notice of claim is legally dcfiicient, as i t  

cites a iioncxisteiit addrcss, contains no specific location, and thus t h y  arguc that they are 

prej d i ced ,  as they cannot properly investigate thc claim. (Affirmation of Jessica Wisniewski, 

Esq. in Opposition, datcd Feb. 1, 2010 [Wisiiiewski Aff.]; Affirmation of Jennifer R. Frcediiian, 

Esq. in Opposition, datcd Mar. 24,2010 [Freedman Aff.1). They also maintain that pctitioner has 

hiled to demonstrate that they had actual knowledge of tlic facts mderlying his claim, as hc 

provides 110 proof that they received the incident report or that the report es~ablislics a causal 

connection between thcir wrongdoing and his accident. (Id ). Tn any evcnt, they argue that 

petitioner's application must be deiiicd because hc has M e d  to subniit evidcnce necessary to 

establish that liis injury constitutes a rcasonable excusc for his delay, as he rclics solely on 
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conclusory allcgations regarding the scverily of his injury and oiTers 110 medical records or 

dfidavits from trcating physicians, and that ignorance of thc rioticc rcquircmcnt docs not 

constitute a reasonable cxcuse. ( I d  ). 

In reply, pclitioncr provides niedical records from his eniergcncy ~ O O J I I  visit, surgery, and 

post-operative appointments and maintains that the address of the accident site sct li3idi in tlic 

iirst notice ofclairri resultcd from a clerical error and subnijts an amcnded proposed notice of 

claim with the corrcct addrcss, school name, and school number. (Joscph Mf. i n  Reply). He 

argues, moreover, that lie cannot provide the incident report, as no cliscovery has been conductcd, 

and he iliailllains that respondcnts know of tlic facts underlying his accident, as they wcrc 

statutorily required to invcstigate his accidcnt, and cven i€ tlicy did not, they cannot claim lack of 

notice 011 the basis of their dcrcliclion of duty. (Id.). Petitioner alleges that his dclay will riot 

prejudicc respondcnts becausc the conditions of his accident wcre transitory m d  likely changed 

even before the time lor filing a notice of claim expircd. (Id.). 

TIT. ANAT,YSIS 

Pursmiit lo GMI, 5 5  50-e(l)(a) and 50-1, in order to comiiiencc a tort action against a 

municipality, a claimant must servc a notice of claim upon the municipality within 90 days of tlic 

datc on which the claim arose, and the noticc must iiiclude the claimant’s name and address, the 

nature of the claim, the h e ,  place, and inanner in which tlic claim arose, and the dtlmagcs or 

insjuries suslaiiicd (GML 8 50-e[2]). ‘I’he court may extend the tiinc to file a notice of claim, and 

in deciding whether to grant the extcnsion, it must consider, crlirr, wlietkcr the iiiunicipality 

acquired actual knowlcdge of the csscntial facts constituting the claim within the 90-day deadline 

or a reasoliable lime thcrcafler, whcthcr the delay in serving the noticc of claim substantially 
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prejudiced the niuiiicipality in its ability to maintain a defensc, and whethcr the claimant has a 

reasonable excuse for the dclay. (GMI, 5 50-e15]; Perez cx re1. Torres v New Yor-k ri ly Hcnlth 

and Hosp.  Cor-p,, 8 I AD3d 448, 448 [ I  st Dept 201 11). “Proof that the defendant had actual 

knowledge is aii important factor in dctcrininiiig wlicther thc defendant is subslantially 

prcjudiced by , , , a delay.” ( Willimw ex re1 Fowler v NusLsiru CouriIy Med. Ctr., 6 NY3d 53 1, 

539 [2006]). In cmsidcring these factors, nonc is dispositive (Peur..sotz v New York Cily Herrlfh 

and IIusp. C,‘otyi., 43 AD3d 92, 93 [lst  Dept 20071, qffJ 10 NY3d 852 [ZOOS]), and given their 

flcxibility, the couit may takc into account all other rclevant facts and circuriistances 

(Wn.rhi~7glouz v N w  J’ork, 72 NY2d 8s 1, 883 [ 19SXl). 

A. SuiGcieiicy oi’proposcd notice of claim 

In detciniining whether R claimant has coriiplicd with GML 8 50-c(2), the court must 

consider whethcr the notice contains inforniation sufficient to pcriiiit the iiiuiiicipality to 

investigate the claim, or “wlictlicr, based upon the claimant’s description, iiiunicipal authorities 

can locate the place, fix the h e ,  and understand the nature of the claim.” (Rosuibnzirn v Cily of 

New I’wk, 8 NY3d 1,lO [2006]). ‘I’herehre, cl claimant must describe tlic location of the 

accidciit with sufficient parlicularity, the sufiiciency of the description detcl-mined by thc 

circuinstances of each case. (Cusclli v Cip UfNw York, 105 AD2d 251,253 [2d Dept 19841). 

Information as to the location of at1 accident is cspecially important whurc the allegcdly defective 

condition is lransitory in nature. (Mareiigo v City qfNew Ynr-k, 266 hD2d 438, 438 [2d Dcpt 

19991). 

Here, although petitioner provides the address of the school and the school’s number in 

his amended proposed notice or claim, lic fails to specify where in the scliool he fell. As 
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respondents have 110 way of dcternliniiig with reasonaiblc certainty the csact location of 

pctitioncr’s accident, pctitioncr has failed to describc the location of his accidciit with suliicient 

particularity to permit respondents to investigate his claim. (%e Mutter of~Pcterson v N e w  York 

City f lcp l .  ufI*:iivll.  Prolcc-lion, 66 AU3d 1027, 1030 [2d Dcpt 20091 [dcscription of location as 

“sink hole” on “roadway” i i i  specific park insufl~ciciit]; Lazi1.0 v C‘ozuzfy of Nussau, 6 AD3d 394, 

394 [2d Dept 20041 [description or location as defect in tennis court insufiicient as pctilioner 

failed to identify on which of several courts she fcll and location ofdcfect within court]; Unyw v 

City c$Lorzg Bcucli, 275 AD2d 433, 433-34 [2d Dept 20001 [description ol‘localion as 100- 

squarc foot arca of boardwalk west of specific interscction insufficiciit]; ( h c l l i ,  105 AD2d at 

253 Istatcment that accidcnt occurred in specific interscction “too vague to ciiable the city to 

locate the allcged dcfcct . , , with reasonable certainty and without conjecture”]). 

€3. Actual knowledge 

A iiiunicipality has actual hiowledgc of the essential facts uiiderlying a claim whcti it has 

knowledgc of the facts Lmdcrlying the theory on which liability is prcdicatcd. (Mutter uf Gimdc v 

Cily of’Ncw f’ork, 48 AD3d 565, 566 [2d Dept 20081). Generally, [acts iindcrlying a theory of 

liability are those that dctiioiistratc ;1 connection bctween the accident and any wrongdoing on the 

part of the municipality. (Muller ot Werner v Nyack Union F7.w ,School Dist., 76 AD3d 1026, 

1027 [2d Dcpt 20101). ‘I’he rnuiiicipality must have noticc or knowledge of the speciiic claim 

and not merely soiiie geiicral knowledge that ;2 wrong has bccn committed or that an accident has 

occurred. (Muller ~ f D c v i v n  11 TOMW of Cwiitc3Z7 68 AD3d 991, 992 [2d Lkpt 20091; Mutter of 

Wright 17 Cily qf‘hic3w I’ork, 66 AD3d 1037, 1038 [2d Dept 20091; Arius v Ncw York C’ily Heulth 

unu‘ Hosps. C‘orp, 50 AD3d 830, 832-833 [2d Dept 20081, lv dcnied 12 NY3d 738 [2009]; 
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I ’ q p d ~ i t ~ h  v C’ily of Iv t ‘ i~~ I’ork, 2 AD3d 699, 700 [2d Dcpt 20031; Cliattc.rgoon v New York (%y 

ffoiis Azdh , 16 1 AD2d 14 I ,  142 1 I F t  Dcpt 19901, hi ~/t‘t?iid 76 NY2d 875 [ 19901). 

A petitioner bcars the burden of demonstrating actual lamwlcdge on the part of a 

municipality. (Walker 11 N c w  York C’iry 7’r A14h., 266 A112d 54, 54-55 [ l ”  Dept 19991). 

‘I’herel’orc, :~lthough an accidcrit report may show actual knowledgc i I  it has been filed with the 

appropriatc olficial, shows ownership or control over the location wlierc the accident occurred, 

and iiidicates thc del‘ect causing the iii-jury and the negligencc or h i l t  o f  the location’s owncr 

(62A N Y  Jur Govcrrirneiit Tort Liability $ 453)’ the conclusory asscrlion that t h e  exists an 

accident report evidencing such knowledge does not satisfy this burden (IV~r.sliingfon, 72 NY2d at 

SS3). As this is all petitioncr provides with respect to the incident rcport allegedly describing his 

accident, he has hiled to demonstrate City’s actual hiowledge on the basis of the report. A mere 

hope that the rcport will surface in discovcry is insufficient. 

Actual knowlcdge may also be imputed to a municipality where municipal employees 

witnessed or WCI‘C involvcd in the accident (Muller qf’Boskin v Neiv I’ork City Tr. Auth., 44 

A113d 851 [2d Dept 20071; Frazzcltu v Rondout V d k y  Ccnt. School Dist., 166 AD2d 843 [3d 

Dcpt 1993 1; Sorccu v New York City Ilozis. Aufh . ,  177 AD2d 254 [ 1 c t  Dept 19911). Howevcr, 

hew, petitioner providcs no proof of respoiiderils’ einployecs’ presence at thc accident site, 

claiming only that his co-workcrs and thc general contractor’s employees, none of wliorn wcre 

municipal employees, witnessed his accidcnt. Consequently, there is no evidence that 

respondents obtaincd actual hiowledgc of the facts underlying petitioner’s accident. (See Mutter 

of P o p  v. (‘i(y nJNew Ynrk, 282 AD2d 236, 236 [ l”  Ikpt20011 [petitioners’ “vague and 

unsubstantiated” claim that LinidcntiGed City ernployces witncssed accidcnt insufficient to show 
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-. . . . . 

actual luiowlcdge]). 

When n niuiiicipalily is statutorily obligated to inspect an accidcnt site or investigate at1 

accidcnt, it is presumed to posscss iiiaiiiteriancc and invcstigativc records that provide it with 

actual knowledge oftlic claim. (A f i  CX r d .  Ali v Bzrnny Renlty C’orp,, 253 AD2d 356, 357-58 [ I “  

Dcpt 19981; A h t I w  q f H o I m c s  17 C,’ily uJ’New I’ork, 189 AD2d 676, 676 [ l”  Dept 19931). 

1 lere, petitioner cites 29 CFK 1904 and Workers Conipcnsation I,aw $ 11 0, which requil-c 

eniploycrs to record and report their employee’s injuries and illncsscs in a ccrtain inanner and 

under certain circumstances. As petitioiicr was employed by a privatc employcr, and not 

respondenls, hc has failed to show tliat respondents wcre statutorily required to investigatc his 

accidcnt, or even that resporidcnts reccived noticc of his accident such that an iiivestigation 

would be possiblc. T ~ s ,  pctitioiier 113s failed to sustain his burdcn 01% establishing that 

respoiidcnts had actual knowledgc o l  his claiin. (See Wcruhingfon, 72 NY2d at 883 [no actual 

knowledge where petitioner olfercd no reliable basis for his claim that accident was repoi-ted to 

building iiispcctors assigned to sile]). 

H. Preiudice 

A petitioner also bcal-s the burden of establishing a lack of prejudice. (Muller of K d k y  v 

NW Y w k  Cily HcaZtli irnd Ho.sp.s. Gorp., 76 AD3d S24, 828 [ 1 Ft Dept 20 lo]). “Proof that the 

defendant had actual knowledge is an important factor in detcriiiiriing wlicther the defendant is 

substantially prcjudiced by . , . a delay.” (Willicmu, 6 NY3d at 539). Absent such notice, a dclay 

i i i  serving a notice of claiiii will “prejudice[] respondent[s’] ability to invcstigate, , , , identify 

witnesses, and collect their tcstimony based on fresh memories." (Ai-ius I’ New Yurk City Hoz~s. 

Alrlh., 40 AD3d 298, 299 [ l ”  I3ept 20071). A claimant’s hilurc to state with parlicularity the 
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location o l  the accident prcjudices the municipality, as well, as this failure also deprives it of the 

opportunity to investigate his claim. (Pelucz v Ci/y  new York, 79 AD3d 11 15, 1 1 IS-1  6 [2d 

Dept 201 01). And although thc transitory nature ol‘ an alleged defect may demonstrate a lack of 

prejudicc where “it is highly unlikely that the conditions existing at the time of tllc accidcnt 

would havc misted until the end of Ihe 90-day period in which a claim would have been tiiiicly 

ijlcd” (Fcrrcv. v Ci!v UJ’IYcw I’urk, 172 AD2d 240, 240 [ I ”  I k p l  19911), this factor wcighs 

against granting an application to lllc a late notice of claim where neithcr actual Imowledge nor a 

reasoliable excuse lias been sliown (Hurris 1’ City ($New York, 297 AD2d 473, 474 [13 ,  Dcpt 

20021). 

I Iere, althougli h e  ladder and the work site were most likcly not in the sanic condition at 

the cnd of the 90-day period as they were at the time ol‘pctitioner’s accident, peiilioncr has 

neitlicr shown actual lcnowlcdge on the part of respondents (1II.B ,) nor provided lhciii with 

enough information as to the location of his accidcnt to enable them to investigate his claim 

(1II.A.). Hc has thus failed to satisfy his burden of dcmonstrating that thc late filing and sci-vice 

of a notice of claim will not prcjudicc respondciits. (See M d t w  ofl’olnnco v New York rily 

Horns.  AM/^., 39 AD3d 320, 320 [ l“  Ikp t  20071 [pelitioncr who allcgedly tripped and fell on 

snow and ice fajlcd to demonstrate lack of-prejudice despitc transitory nature of alleged dckct, 8s 

she cstablished neither actual knowledge nor reasonablc excuse]). 

C ,  Kcasonable C X C U S ~  

As ignorance ol‘the filing requirement docs not coiistitutc a reasoilable excuse for delay 

in liling a nnticc of claim (Smjir v M ~ t r o - N .  Coilmuter R.R. Co., 260 AD2d 462, 463 [2d Dept 

1999]), petitioner's delay is not excusccl. 
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Injury or disability constilutcs a reasonable excuse for delay in filing and serving a noticc 

of claim wlicn it is oPsucli extcnt and duration as 10 prevcnt an individual li-om timcly doing so. 

( P o p ,  282 AU2d at 236). In determining whether an injury constitutes a reasonable cxcuse, 

courts exaiiiinc 3 variety o l  lactors, including whether the iii.jury physically or cognitivcly 

prevented petitioiicr- from seeking aid or counsel (,leizscw I) City of Swatogn ,C;lwinp, 203 AD2d 

863 I3d Ikpt  19941) and wlicthcr the injury was so sevcrc that pelitioiicr was niorc concerned 

with his recovery than asserting his lcgal rights ( I n  re R u n ~ i ~ i ~ i w ,  202 AD2d 5 11 [2d Dept 1c)c)4]). 

I Icrc, although petitioner’s riiedical rccords reflect that he sdlet-cd post-operative scarring 

and range o l  motioii limitations, they also rellect that his hilure to attend physical therapy and 

comply with his physician’s recommendatioiis wcrc largely to blame i‘or his symptoms. 

Additionally, tlicy rcflect that he was neither cognitively nor physically incapacitated, as he was 

able to attend follow-up medical appointments, appcaring to his physician to be “alert and 

oriented” and “not i i i  acute dislress.” As there is no indication that his injury was so severe as to 

confine hiin lo his hoi~ic, impair his cognition and judgnicnt, or preoccupy him with his recovery 

such that he was not conccriied with pursuing legal remcdies, i t  does not constitute a reasonable 

exciise lor his delay in filing and serving a notice of claim, notwithstanding his unsupportcd 

allegation that he is greatly impeded in pursuing his daily activities. (See Mutler ofPorlizov v 

G*kn rove,  50 AD3d 1041, 1042-43 [2d Dept 20081 [bone li-acture docs not provide rcasonable 

cxcuse]; .le.n.scrz, 203 AD2d at 864 [no reasonable cxcuse where medical records only showed 

pctitioiier disabled lrom employmcnt, and not incapacitated such that he could not retain or 

comrnunicate wilh counsd]; cf Mcrttsr of‘DcMolfelto v City ofNew Yurk, 21 6 AD2d 295, 296 [2d 

Dept 19951 [reasonable excuse deliionstrated where serious hcad injury preventcd petitioner froin 
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tiiiiely filing notice ol'claiml; A4lifler qf Furre11 17 City qf'Ncw York, 191 AD2d 698, 698 [2d Dept 

1 9931 [reasonable C X C L I S ~  where fractures of both feet confined petitioner to home for extended 

period]). 

IV. CONCLUSION 

Accordingly, it is hereby 

ORDERED and ADJUDGED, that pctitioner's application ibr Icavc to serve a late notice 

oI*claini is dcnied. 

ENTEK: 

DATED: dune 1, 201 1 
New York, Ncw York 

JUN 0 1 2011 
t ' '  

UNFILED JUDGMENT 
This judgment has not been entered by the County Clerk - -  
and notice of entry cannot be served based hereon. To 
obtain entry, counsel or authorized representative must 
appear in perswr at the Judgment Clerk's Desk (Room 
141B). 
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