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- against - 

THE CITY O F  NI’W YORK and NEW YORK C‘J‘I’Y 
D I+PA RTM EN ‘I ’ 01 TRANS 1’0 KT ATION , 

BARBAKA JAFFE, JSC: 

For plaintiff: 
David L. Engelsher, Esq. 
Law Offices of William A. Callina 
1 1  XO Morris Park Ave. 
13ronx, NY 10461 
7 18-892-0400 

By notice ol‘molion dated October 

Iiides No, 106371/05 

312211 1 Motion Date: 
Motion Seq. Nos.: 002, 

DECISION AND ORDER 

F I L E  
JUN 07 2011 

NEW YOHK 
COUNTY CLEW‘S OFFICE 

For City: 
Peter C. I.ucas, ACC 
Michacl A. Cardozo 
c oipo rat i o n C o 11 ri s c I 
100 CIiurcIi St., 4‘h H. 
New Yolk, N Y  10007 
212-442-68s I 

8, 2010, del‘endaiits iiiovc pursuant to CPLK 222 

for a11 ordcr vacating a prior decision aiid order oftlie court datcd Scptcnibcr 13, 2010. By nl fice 

of motion dated October 19, 2010, dekndants niovc pursiiant to 22 NYCRK 202.211e) for an 

order vacating plaintii’l’s notc ol‘ issue or, in the allernative, p r e c l ~ d h g  plaintirf from introducing 

certain evidence at trial or compelling her to provide discovery. PlaintiiT opposes both motions. 

I. MOTION TO VACATE ORDER, 

By decision and order dated September 13, 201 0, upon plaintiffs lctter applicatioli and 

City’s dcfault in opposing it, 1 fouiid that City had willfully and contumaciously failed lo comply 

with prior court orders requiring it to provide discovery, and thus qtruck its answer and ordercd 

an assessment nl‘ damages against it. 
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City now argues that it was iievcr servcd with a copy ofplaintifFs letter application, thus 

requiring vacatur of the order, aiid that its conduct was iieithcr willful nor contumacious as it lias 

attemptcd to comply with discovcry orders in good faith and providcd discovery and produccd 

witiiesses for deposition. It conleiids that only the March 30, 2010 ordcr required it lo produce 

records and lliat it requested tlic records on April 30, 2010 and provided rhein on June 22, 2010, 

and that at thc July 13, 30 I0 coiiipliance conlercnce it  ofl’ered to providc aIlidavits and/or 

witnesscs to provide tcstiiiioriy regarding the records. (Affirmation of Pcter C:. Lucas, ACC, 

dated Ocl. 18, 201 0). 

Plaintiff submils proof of service on City of Ihc letter applicatioii, and maintains that City 

was neither diligent nor compliant with numerous court orders, and that it did not demonstrate 

any Icgal ground upon which to vacatc the Scpternbcr 201 0 ordcr, having failed to show that the 

court misapplied thc law or the facts or that there arc any iiew facts that would change the courl’s 

determination. (Alfirrnatioii of David I,. Engclsher, Esq., dated Nov. 3, 201 0, Exh. A). 

As plaintiff dcnionstrates that City was served with the lettcr application, vacatur of the 

order is not requircd on that ground. ‘To the extent that City’s opposition contains new facts that 

were not offered on the prior motion, City has not providcd a reasonable explanation for its 

h i lure  to offcr these facts in opposition to plaiiitifi’s lctler application. 

Even if I werc to grant leavc to rciiew, City still fails to address its iiuiiierous delays and 

repeatcd Gilurcs to adlicre to thc deadlines set forth in many compliancc confcrences, to wit: 

(1) At a March 17, 2009 coinpliance conference, City was directcd to respond to 
plaintifl‘s March 1 1,  2000 discovery demands within 60 days, but failed to do so; 

(2 )  At a May 23, 2009 compliance conikrciice, City was again directed to respond to 
plaintiff’s March 11 demands within 20 days, but failed to do so; 
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At ;L July 14, 2009 compliance conlerence, City was again dirccted to rcspond to 
plaintifl‘s March 11 demands, but failed to do so; 

After City moved lbr summary judgment, by order dated January 4, 201 0, another 
juslice of this court denied the motion as premature as City had failcd to respond 
to discovciy, and ordcred City to “comply with all outstanding discovcry, as 
directed by thc compliancc confcrencc orders datcd May 23, 2009 and July 14, 
2009 within 30 days” of service of a copy 01 tlic ordcr with nolicc ol-entry; 

On Fcbruary 12, 201 0, City respondcd to plaintiff’s March 2009 demands by 
oljccting to produce various documents or stating that it was scarchiiig lbr 
documents and would produce thcni, and no docunicnts were annexed lo the 
rcsponse; 

At a March 30, 2010 compliance confcrence, City was ordered to provide 
docunicnts rcsponsive to certain of‘ plaintiff’s March 2009 demands by May 14, 
20 10; 

0 1 1  April 30, 201 0, City rcquestcd that a search for the docunicnts bc conducted; 

At a May 18, 201 0 compliance confcrencc, City had still not produced the 
documents and was ordered to do so by June 11 ,  201 0; and 

On June 32, 201 0, City served its rcsponse, annexing documents rcspoiisive to 
some but not all ol’the demands. 

Thus, City’s conduct is summarized as follows: (1) belwccn March 2009 d i d  July 2009, it 

failed without cxplanation to rcspond to three court ordcrs; (2) its responsc to the court order 01 

January 20 10 was late and inconipletc as no documcnts were produced; (3) although ordcred on 

March 30, 20 10 to produce documents by May 14, 201 0, it only rcquestcd a search for the 

documcnts on April 30 and hiled to produce the documents by May 14; and (4) although ordered 

to produce the docunients by June  1 1, 201 0, it served its response latc arid did not produce all 01‘ 

the ordercd documcnls. 

I3ascd on this history, City has not demonstrated that it attcniptcd to comply with court 

orders diligently and in good faith or that its behavior was neithcr willful nor contumacious, 
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absciit any csplaiiatioii for why it ignored three court orders cntirely, fidcd to rcquest a search iii 

a hiicly fashion, and produced iiicoinplete and latc responses. Moreover, some discovcry 

rcmains outslancling. (SCC L J ~  Dui7icZ.v v Cify y f - N w  York, 78 AD3d 883 [2d Dcpl 201 01 

[motion io strike City's answer grantcd as City's will1ul and contumacious conduct could be 

infcrrcd li'oim repeatcd hilures to comply with court orders directing discovcry and insuftjcient 

excuses lojustiljr failurcsI; Muiorino 1) Cily o f N w  York, 19 AT13d 601 [2d 13ept2007J [samcl; 

,?.spinal v C'ity of-Ntlvi, Y w k ,  264 AD2d 806 [2d Dept 19991 [City failed to offcr reasonable 

excuse for its repcatcd faj lures to comply with discovery demands and court orders]; Lanl i~ua v 

C'ily of Ncw I'ork, 254 AD2d 21 8 11" Dcpt 19981 [courl properly granted motion to strike City's 

answcr as it  failed to comply with cowt orders]). 

C'ity has thus failcd to cstablish that new facts warrant an ordcl- vacating my prior 

decision and order stl-ikiiig its answer. 

11. MOTION TO STRIKE NOTE OF ISSUE 

City also Iiiovcs to strike plairitift's note of issuc, arguing that plaintiff has not provided it 

with copies of fully exccuted HIPAA-conipliant authorizations for sonic of her mcdical providers 

and for licr eriiployinent and tax rccords, and it reyucsts ha t  it be pcrmittcd to rcservc its right lo 

conduct a vocational rehabilitation examination ( V I E )  of plaintiff at any limc before the trial. 

(Affirmation ofPetcr C. LLIC~S,  ACC, dated Oct. 19, 2010). 

I n  opposition, plaintiff observcs that City nevcr raised the issue ol: any outstanding 

discovcry on her part despite nuincrous compliance coiifcreiices and that she previously provided 

authorizations for St. Luke's Itooscvelt Hospital, Kite Aid I'hannacy, and 'Town l h g .  

(Ailirmation of David L. Engclsher, Esq., dated Nov. 3, 2010, Exhs. G, H). 
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As the court's compliance sclncduling order rcquircd plaintifi'to provide City with 

autliorimlions for all ol'hcr treating providers and employmcnt or tax records, and to thc cxteiit 

that they have not been provided, plaintiff is dirccted to do so. 

Moreover, while City did not previously request a VRE, an inquest datc has not yet bcen 

set and City has cstablished that a V U  is matcrial and necessary to its clefcnse. (See KmamJgh 1' 

O g h i  Allied A4~iii7teticrnce C'orp., 92 NY2d 952 11 9981 [as plaintiff claiiiied damages related to 

inability to work, vocatioiial rehabilitation assessincnt matcrial and neccssary for defendant to 

rebut claim]; Wilkcrson 17 Korbl, 75 AD3d 470 [l" Dept 20101 [as plaintiff claimed futurc lost 

wages, vocational cxaniiiiation appropriatc]; D i m  v Elruc, Inc., 40 AD3d 51 5 [l  't Dept 20071 

[courl should not havc denied motion to coiiipcl plaintiff to undergo vocational exaniination as it 

would not liavc delayed trial]). 

111. CONCLUSION 

Accordingly, i t  is licreby 

ORIIERED, that defendants' motion for an ordcr granting leave to rciicw is dcnied; it is 

further 

ORDERET), that dcfendants' motion to vacate plaintiff's notc of issue is granted unless 

plaintiff providcs defendants, within 30 days of servicc on her of a copy ol'this order with notice 

of entry, with HIPAA-compliant authorizations for all of her treating mcdical providers that liavc 

not yet been provided, as wcll as authoriations [or her employment or tax records for thc year of, 

ycar bdore, and year aftcr the date of her accident and the period of timc allegedly lost l'rom 

work as a result of the accidcnt. If plaintiff fails to comply timely, clehidants may submit an 

affirmation of noli-compliance; arid it is Iurther 
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ORDRREI), that plainiilY to djreclcd to appear Cur ;I vocational rehabilitation 

examination, and City is directed l o  proccss plaintiff's authorizations for hcr einployiiient rccords 

or lax rc1uriis within 10 days or Iheir rcceipt, to notjcc thc examination within 30 days of its 

rcceipt of'llic records, and to conduct the cxarninalion within 30 days after it is noticcd. If City 

fails to cmiply timely with any ol'thcsc deadlines, the cxamiiiation will be decrned waived. 

EN'J'ER: 

DATED: Junc 3, 20 1 1 
Ncw York, New York 

6 

F I L E D  
JUN 07 2011 
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