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I IEMERT l~EINI3l+XCi, Individually and As 
Assignee of I.A. ALLJANCE CORP., 

Plaintiff, 

-against- 

JEROME c'. BOROS, ROBTNSON, SILVERMAN, 
Pl'ARC'I', ARI2NSON Rr BEJIMAN, LLP, and 
BRYAN CAVE, LLP, 

Defcndants. 

BARHARA IAFFE, .ISC: 

For plaintiff: 
Steven G. Storch, Esq. 
'I'hontns M. Monahan, Esq. 
Storch, Aniini, Muiives. IT 
2 GI-mid C:entral Towcr 
140 East 451h Strccl 25"' floor 
Ncw York, NY IO0 17 
211,- 

Jndes No. 1 OX498/03 

F I L E D  
JUN 07M11 

NEW YORK 
COUNTY CLERKS OFFICE 

For defcndant: 
Edward A. Fricdman, Esq. 
Stevcn E. Flankel, I h q .  
t;riedman, Kaplan, Seilci- & Adclman, LLP 
7 Tiincs Sqiiiire 
Ncw Yolk, NY 10036 
212- 

By notice of niolioii dated 1)ecemher 1, 2010, dci'endants move pursuant tu CPLR 

4404(a) fur an order entering judgincnt notwi lhstanding the verdict and dismissing plaintiffs 

case in its enlircty or, in the altcrnativc, granting CL new trial. Plaiiitill'opposes the oiotion. Oral 

arg~micnt on Ilic motion was held on March 29, 201 1 .  

Hy noticc or  motion datcd Dccciiiber 1, 2010, plaintiff mows pursuant to CPLR 5001 and 

5002 for an order granting pre-verdict aiid presiudgiiient inlerest. Defcndants oppose the molion. 

I .  T'ER'I'INEN'I' HACKGROUND 

In or about 2000, plaintiff coniniciiced nii accounting ~nalpractice action against Malioney 
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Cohen dz Company, CPA, P.C'. (Mahoiicy Colicn), sceking damages rclatcd to work performed 

by it for I.  Appel Corporation, (IA), which work ultiniately led to thc end of plaintill's business 

relationship with Norman Katz, a foniier parlner in IA, and an arbitration between them. 

(Aiiiriiiation of Steven E. I;rankeI, Esq., dated Dec. 1 ,  20 10 L1;rankcI Mf.1, Exh. DX95). 

By dccisioii and order dated March 20, 2001, and affirmcd on appeal, some olplnintifi's 

c l a im agajiist Mahoney Cohen were dismissed as collaterally estopped as the issucs raised 

therein had been decided against plaititiIl during the arbitration between him and Katz. ( I ,  Appcl 

C'oip. 17 Muhoney C'ohcn & C'o., ['PA, 1'. C., 294 AD2d 196 [ 1'' Dept 20021). 

In 2003, plaintiff coiiiineiiccd the instant action against defendants for legal malpractice. 

By dccisioii and order datcd ApriJ 8, 2004, another justice uf this court granted deiendmts' 

motiori to dismiss tlic complaint, finding that plaintiff had failed to plcad facts showing that Katz 

WIS or would have bccn amcn&le to an agreement rcstricting thc post-award collateral cstoppel 

effect of the arbitration award (limiting agreement). 

However, by decision and order dated Septcmbcr 3, 2004, thc court vacated its decision 

and granted plaintiffs motion to ameiid the complaint to add more hcts showing that Katz 

would have bcen micnablc to ;I limiting agreemcnt. In opposing the motion, d e h d a n t s  argued 

that plaintii'l's claim failed as a matter or  law, as an agrccrnent limiting the collateral estoppel 

ellect of an arbitration award would not prevent a third party from asserting a dcfensc of 

collatcral estoppel in subsequent litigation against oiie of the parties to the agrecment. The court 

rejccted defendants' argument bascd on ,St;tcrfe Furm IIW. c'o. v Sinith, 277 AD2d 390 (2d Dcpt 

2000) and Ku-in.r 1' Ptwdiwlinl Prop. & C'LIS., 185 AD2d 403 (3d Dept 1992), and concluded that 

ilplaiiitifl and Katz had entered into a limiting agrcernent, Mahoney Cohen would likely liave 
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not prevailed in asserting collatcral cstoppcl as a defensc in plaintil‘f s action against it. 

By decision and ordcr dated April 26, 2005, the Appellate Division, First Dcpartmcnl, 

affirmed llic September 2004 decision, finding that defendants had not “establishcd as a iiiattcr ol‘ 

law, that evcn ifplaiiitil‘i‘and Katz had entercd into an agrceiiient limiting thc collateral cstoppel 

effect of tlic arbitration award, the Mahoncy Cohcn lawsuit would nonethclcss have becn 

disiiiissed on collatcral estoppel groLiiids.” (17 AD3d 275, 276). ‘I’he courl, citing Snz ih ,  also 

obsei.vcd that “in circunistances iiivolviiig arbitration, the parties thcniselvcs can fomiulate their 

own contractual restrictions on the carry-over estoppel effect.” (Id.). 

By decision and order dated Jali~iai+y 18, 2006, anotlier justice of  this court dciiied 

dehdat i ts’  motion for sutmiiary jiidgment, rejecting thc argument that plaintil‘f had not pursucd 

a limiting agrcciiient with Katz duc to their adversarial relationship, and holding that thc issue 

could not be su~iimarily resolvcd. The court also rejectcd delendants’ contcntioii that duc to the 

state of the law at the timc, i t  was not iiegligcnt for them to fail to advisc plaintiff‘to seek a 

limiting agrccnient, observing that the same argunieiit had becn raiscd and rejectcd, 011 appeal as 

wcll. Defendants’ sccoiid and third summary judgment motions werc likewise denied. 

On October 18, 2010, the trial commenced, md continued 011 Octobcr 18, Octobcr 20, 

Octobcr 21, October 22, October 25, October 27, October 28, endiiig on October 29, 201 0. 

11. JIJRY VERDICT 

On Octobcr 29,2010, the jury rendered a verdict and, as to thc issue ofdereiidants’ 

iii a1 prac t ice, fo 11 nd as fo 1 1 o ws : 

(1) tlicre was an attorney-client relationship between plaintiff and dclendants in 
January 2000 and Fcbruary 2000; 

3 

[* 5]



(2) defendants failed to exercise tlie degree of care, skill and diligencc comriioiily 
uscd by an ordinary iiicrnbcr oi’thc legal profession in defcndants’ situation by 
failing to advise plaintiff that an agreement bctwecii pliiiiitilT and Katz would 
likely be cffective in barring Mahoney Cohen’s assertion of collatcral estoppel; 
and 

(3) if ddendants had provided plaintiff with advice conccniing the e f fdvcness  of an 
agreement lo bar Mahoney C‘ohen’s assertion of collatcral cstoppcl, p l a i d [  and 
KatL would have entered into such tlii agreemcnt. 

The jury tlicn considered whether Mahoney Coheii had committcd accounling malpractice 

and found that Mahoney Cohen had hiled to exercise due care and deviated lkoni recogriizcd and 

accepted professional standards for accountants in providing services to plaintifr and/or IA, and 

that plaintiKand/or IA sufl’ercd a loss ;is a rcsult of Mahoney Cohen’s riialpraclicc. 

‘I’he jury also detcrmincd that plaintiff had been ncgligent and that his negligence was a 

substantial iiictor in causing his losses, thus apportioning liability by Gnding that defcndants wcrc 

60 percent liable and plaintiir was 40 pcrcent liable. 

AS to damagcs, the jury indicated that the following clainiecl losses were caused by 

Maho i i  cy Co h cn ’ s iiial pract i cc : 

(1) 
(2) 
(3) 
(4) 
( 5 )  
(6) 
(7) 

Plaintiffs invcstmeiit in IA in January 1996 ($2 million); 
Plaintiffs paynicnt to KatL prior to closing in  June I996 ($143,146); 
Plaintifl’s purchase of Katz’s loan in July 1996 ($2,953,226); 
Plaintil‘l’s payment to Kattz at closing ($1,537,343); 
Plainliff s investment in IA in July 1996 ($1 million); 
Plaintiff’s iiivcstriient in IA in August 1996 ($495,000); and 
Plajiitifl’s paynient to settlc the Val Mode (SS&J) lawsuit ($459,965). 

‘The jury also determined that Mahoney Colien’s n?alpracticc did not cause: (1) plaintiffs 

investixienl in IA on Septciiiber 13, 1996; (2) plaintili’s investiiicnt in 1A on Septeinbcr 19, 1996; 

(3) plaiutift’s paymcnt lo Kcltz after the arbitration award; (4) plaintiffs payment of T-Tollaiid & 

Knight’s legal fecs; ( 5 )  plaintiifs payment of Robinson Silvcriiian’s legal fccs; (6) plaintiffs 

4 

[* 6]



paymcrit 

Byriie’s fcos; (8) plaintill’s paymcnt of AAA arbitration fees; and (9) plaintiffs payment o[ 

laspan Schlesinger’s legal fees. 

Storch Aiiiini & Munves’s legal fees; (7) plaintii‘l’s paymcnt of mediator .Toh 

I IT. JIEFENDANTS’ MOTION 

A .  Applicable law 

I~ursumit to CYLR 4404(a), tlic court may set aside a verdict or judgmciit entered aAer 

Irial, and djrcd judgment in [avor of the moving party or grant n iicw trial, where the vcrdict is 

contrary to the weight of tlic evidcncc or in the intcrest ofjustice. In ordcr to tind that a verdict is 

against the wcight of the evidence, tlie court must detcrrniiie that “there is siiiiply no valid linc of 

rcasoning and pcrmissi ble inferences which could possibly lead rational men to the conclusion 

reached by the jury 011 the basis ol‘ tlie cvideiicc prescrited at trial.” (Cohcrz v Hullr~~urk Ccrrds, 

h c . ,  45 NY2d 493 119781). l’hus, if “it can be said that the cvidence is such that it would not be 

utterly irrational lor a jury to reach the result it has deterniined upon, and thus a valid question of 

h c t  docs exist, the court inay not conclude that the vcrdict is as a matter ol‘law not siq~porkd by 

the cvideiicc.” (Id at 499). 

A jury verdict should not be set aside as against the weight oi‘the evidence “unless the 

jury could iiot havc reaclicd its vcrdict on any fiir interpretation of the evidcnce,” and “[glreat 

dcfereiicc is accorded to tlie [act-finding [unction of the jury, and determinations rcgardiiig thc 

credibility of witnesses are for the factlindcrs, wlio had the opportunity lo sce and hear the 

witnesses.” (Dcsps i fo  lr c‘iry qfNt.i.r) Yurk, 55  A113d 659 [2d Ilcpl 20081). The jury’s resolution 

witncsses’ tcstimonies is also cnlitled to 

[ 1’‘ J k p t  201 01, lv denied 16 NY3d 701 [201 11). 
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And it is the jury’s function to deterinine whether a witiicss is crcdible and what weight ought to 

be givcn l o  the tcstiinony olexpcrts. ( f lcv i /o  17 h’clicinno, 201 1 WL 2039582, 201 1 NY Slip 013 

04366 [ ITt Dept], cili779 Hwding 11 Noble Tlixi I’nr.p., 182 AD2d 365 (1” Dept 19921). 

13. Contentions 

Dcfcndants argue that cven if plaintiff aiid Katz had signed a limiting agrecmcnt, 

Malioncy Cohcn’s motion to dismiss would noiictheless have bccn grantcd on the ground o l  

collateral cstoppcl, an issue they claim is purely legal. And, iS such an agrccment would not have 

changed thc outcomc of the Mahoney Cohen case, theii their failure lo advise plaintiff about the 

agrccriient would not have constituted a breach of their duty of-caw, nor would it lime caused 

plaintiff’s losscs. Moreover, they maintaiii that the issue has not yct been dccided its the court’s 

September 2004 dccisioii and the dccision on appeal both addressed dekndants’ motion to 

dismiss plaintill’s complaint for failure to statc a cause of action, whereas the court in its 

decision on dcfcndants’ suiiimiiry judgment motion iiierely found a triable issue as to whelher 

plaintif1 and Katz would have entered into a limiting agreement. (Transcript of oral argument, 

dated Mar. 29, 20 1 1 [Tr.]). They also deny that there was sufficient evidence bcfore thc jury to 

suppoi-t ils Gndiiig that if defendants had adviscd plaintiff about a limiting agreement, he and 

Kalz would have entcrcd into it,  as KatL’s testimony does not provide a rational basis for 

concluding that he would havc signed a limiting agrcernent, the evidcnce on this issue is vague 

and speculative, arid some of tlic evidencc introduccd also permits a finding that Katz would not 

have entered into a limiting agrccment (Tr.), and claim that, as a matter of law, plaintiIYs 

claimed losses are not recoverablc as damagcs in this case as he failed to prove that Mahoney 

Cohcn’s actions were the proximate cause of certain of his losscs, and that the jury was not 
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properly instructed on causation or tlic measure of damages (Mem. of Law, datcd Dcc. 1, 201 0). 

Plaintiff contcnds that the issue of whether a liiiiiting agrccment would have prcverited 

Malioney Cohen from asserting collateral cstoppcl as a delense in plaintiffs clairii against it was 

prcviously litigated and decidcd a lc~ig  with whcther plaintiff arid K a 1 ~  would have so agrced, and 

that the prior decisions coiistitutc the law of the casc on these issues. Plaiiitifl’nlso asserls that 

there was evidcnce prcseritcd at trial h i n  which the jury could havc detcriiiincd that plaintiK and 

Katz would havc ciitercd into a limiting agreement. (Tr.). 

c‘. Analysis 

1 . Effectivcness of IimitiiiE agrcemcnt 

Although dcfendnnts argued about thc ellectiveness of a liriiitiiig agrccment in thcir 

motion to dismiss, t h a l  argument was not addrcssed to the pleadings. Rather, deleiidants argued 

that as a matter of law, plainliff s claim had no merit as any limiting agreemcnt entered into 

between plaintiff and Katz would riot have barred Mahoncy Cohcn lroiii asscrting collateral 

estoppel ;is a defense. And in both the decision dcnying the molion to dismiss and thc decision 

on appcal aflhning it, tlic courts specifically stated a id  detcrmincd that delendants had not 

eslablished, as a nialkr of law, that such an agreemcnt would not have been effective. Neither 

dci’endants’ argumcnt iior the decisions thereon depended 011 the whetlier plaintifi‘s complaint 

statcd a claim against deleidants or on the facts uiiderlying the claim but locused only on the 

legal issue of whether such a limiting agrccment would have prevented the dismissal 01 

p 1 aiiil iff’ s I a w s ui t against M ahon cy C 011 cn . 

l’hus, Ihe prior decisions on this legal and iiot lactual issue stand as thc law of the case, as 

was recognized by the com-t in denying dcfeiidants’ summary judgnient motion in which they 
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raised this identical issue. (Sec e g  I’nwcll v Kuspcr, ~ hD3d -, 921 NYS2d 890 L2d nept  

201 I ]  [as decision 011 prior surnniary judgment motion addrcssed parties’ argumcnts aboul 

whcther motion was timely, court barrcd from iiialting new dctermiiiation as to tiiiwlinessl; 

Wr-rsson 17 Hond, 80 AD3d 1 1 14 I3d Dept 20 1 1 :I [court correctly relied on law o l  case to conclude 

that Icgal issuc o l  effcct of dccds had beeii resolved against defcndant in earlicr motion lor 

summary judgmcnt which had bccn denied on ground that triable issues rciiiained]; 

flrowni-igg v New York City I-1Tozr.s. Amlh., 29 AD3d 721 [2d Dcpt ZOOS] [law ofcasc prevcnts re- 

litigation of legal issues that have already been dctermined in action]; Halckisano v Rank qf’Nrw 

Y w k ,  199 AD2d 184 11 s t  Dept 1993 J [“law of the case applies only to legal determinations that 

wcre neccssarily rcsolved on the mcrits in the prior decision”]). 1 thus find that defendants are 

barrcd lroin advancing this argument. 

h/Iorcover, evcn were I to consider defcndants’ argumcnt, they havc not establishcd that 

Szir. Co.), the Court of Appeals licld, as pertinent here, that: 

appropriate clauscs [providing that “that awards made thercurider shall bc for thc 
purposes o l  the dispute submittcd only and shall have no carry-over effect”] may be 
included in all futurc submissions under thc present arbitration agrcement, arid postaward 
limiting agreements iiiay be exccuted with respcct to outstanding awards. Thc classic 
method for limiting the scopc and effect ofagreeincnts to arbitrate, as we so frequently 
both caution and hold, is for the parties lheimselves to include the desired limitations in 
their own arbitration agreements or submissions. 

(43 NY2d 184 [1977]). 

In Kerins, an arbitration was licld between the defcndant and a third party, and a 

lmvisioii in the inastcr arbitration agrccmenl govcrriirig the arbitration provided that “awards 

tlicreundcr wcre [or thc purpose of the dispute submitted only and had no collateral estoppel 
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effect.” (185 AD2d at 403). Thc plaiiiliff subsequently sued the dcf’endani a id  asserted that the 

arbitratioii award collaterally estoppcd thc deleiidant from contesting his claim. ‘l’he court found 

that tlic limiting provision was valid as against ;I non-party to the arbitration, and thus dismisscd 

the part or the coniplaiiit alleging collatcral cstoppcl. Thc court in ,%21117 came to the same 

conclusion on this issue. (277 AD2d at 390-39 I ) .  

While nunc of these decisions is dircctly on point, defendants, wlin bear the burden o l  

proof on this motion, submit no authority holdiilg that parties to an arbitration may not enter into 

;I post-award agreement limiting the collateral estoppel cffect of the award, and have thus not 

cstablishcd, as a matter o r  law, that cven if plaintif l and  Katz had agreed to a limiting agreement, 

it would not have prcventcd Mahoney Cohen from asserting collateral estoppel as a defense to 

plaintiffs action against it, 

2. Possibility of limiting awccment 

I n  light of the cvidencc introduced at trial, including the testimony of plaintiff and KattZ, 

and specilically the facts that Katz’s lawyer convened a mccting with Katz and plaintifl‘to 

discuss ;I possible lawsuit against Mahoncy Cohcn, that Katz also had a financial incentive to siie 

Mahoney Cohen, and that Kntz and plaintifr had held sctlleiiierit discussions, and lhe inferences 

reasonably dr;nvn tlicrelrom, d e h d a i i t  lias lailcd to deiiionstraie that therc is no valid line of 

reasoning and pcrmissible inkrcnces tliat could have led the jury to conclude that Katz would 

have cntered into a limiting agreement with plaintiff. 

3. Damages 

As tlic mctlsurc oi‘daniages in a legal malpractice claim involving the loss o l  a cause of 

action is the value 01 the claim lost aid as thc daniagcs are dcsigried to makc the injured client 
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whole ( C ‘ c t n i j i c r p i o l ~ r  v MulhuflmiJ, hdiiiiori & Roe, 76 N Y2d 3 8 [ 1990]j, clcSendants have failed 

to establish that (he jury iiiipi-opcrly awarded certain damages to plaintiil-. Katlier, the parlies 

both argued lo tlie juiy aiid pl-csentcd evidence as to whethcr certain claimed losses were or werc 

not caused by Mahoney C‘olien’s negligencc, and the juiy was cntitled to dctennine thc issuc of 

causation. (SLY Willicxrm 1 7  F i ~ h e r ,  277 hD2d 893 14“’ Dcpt 20001 [wlicther client was cntilled to 

recovcr for cci-tain claimed losses as result ol‘ accountant’s malpractice was for jury to 

dctcrmincl; see gcrzcrul(y L.wi.c v Progrcssivc Agmcy, 6 AD3d 293 11 r t  Dcpt 20041 [“(a)ny 

conflict as to causation, which plaintiff had thc burden ofproviiig, was for thc .jury to resolve in 

assessing all of the cvidencc as well as the credibility of thc witnesses."]). 

Allhough the vcrdict shcet did riot contain instructioiis as to causation or the incasmc or 

daiiiages, I read tlic jury specilk arid cxplicit instructions as to how to dcteriiiine thcse issues. 

IV. PI.ATNTIFF’S MOTION 

Plaintiff seeks pre-vcrdicl and prc-judgmcnt intcrest on the vcrdict, asserting that he is 

entitled to recover such intercst as of the date that his claim accrued, which he allcges was May 

1 5 ,  2000, wheii dcfendants terminatcd their rcpresentation of plaiiitiff‘and the carliest date on 

which hc could have sued deikndants for malpractice, atid also coiitcnds that defcndaiits 

substantially delaycd the trial ol‘lltis action by filing numerous niotioiis. (Mcmo. of Law, dated 

ncc.  2, 201 oj. 

J n  opposition, defendants argue that it is unclear wliethcr pre-vcrdict and prcjudgmcnt 

interest may be awarded in a legal malpractice claim, and that in any evcnt, thc dale on which the 

claim accrucd was January 21, 2903, when plaintiffs c la im against Malioney Coheii were 

disniisscd. (Memo. of Law, dated Dec. 29, 2010). 
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Iii rcply, plaintiff obscrves that dcfendants did not oppose his claim as to interest betwecn 

thc datc of the verdict and the judgment. (Reply Memo. ol‘Law, datcd Jan. 20, 201 1) .  

Pursuanl lo CPLR 5001, pre-verdict interest may bc awardcd wllcre an act 01. oriiission 

deprived or intcrrered w i h  a pcrson’s possession or cnijoynient of property, and shall hc 

coinputed as of tlie earliest date that the causc of‘ action existed. Prc-verdict iiitcrcst on a 

malpracticc claim may be awarded. (Bi~n.itett v Schwu~lz ,  47 A113d 197 [2d Dcpt 20071; Bzrtlcr 17 

Brown, 1 SO AD2d 406 [ 1 ” Dept 1 9921, Iv h i e d  80 N Y2d 75 1 j. 

I Icre, as thc jury found that defendanls committed malpractice by failing to advise 

plaintiff about thc possibility of a limiting agreement, and as defcndaiits tcrininated thcir 

rcpresentation of’ plaiiitiilf’oii May 15, 2000, plaintiffs claim against them accrued on that date, 

the earliesl date on which thc causc of action existcd. (See DziiLint. Adon-is LLP v Aslor. Holdii7gs 

lizc., 61 AD3d 41 8 [ 1 ’t Dept 20091 [malpractice claim accrued whcn film’s reprcscntation o l  

client ciided]; Shivers 17 Sicgel, 11 AD3d 447 [2d Dept 20041, h j  de17ie’d 5 NY3d 717 [2005] 

[claim accrued whcn plaintiff discharged attorney]; Duizicls v Lebit, 299 AD2d 3 10 [2d Uept 

20021 [claim accrued wlieii altomey ceased to represent plaintiff] j. 

V. CONC:I.IISION 

Accordingly, it is liereby 

ORDERLII), that defciidants’ motion for a judgment notwithstanding tlie verdict is 

denied; and it is further 

ORDGREI), that plainti W s  motion for pre-verdict iiitcrcst is granted, and the clcrk is 

dirccted to add to the judgmcnl, being iiled separately, interest thereon fi-om May 15, 2000 to 
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Octobcr 29, 201 0 at the statutory rate lbr an amount to be calculatcd by the clerk. 

ENTER: 

L>ATI<II: .lune 3, 20 1 1 
New York, New York 
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