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P 1 ain t i ff, 

- against- 
Index No.: IO I309/09 

Submission Date: 3/16/1 I 

122 DGVE1,OPMENT LLC, AND MATIUX 
CONSTKT.JCl‘ION SERVICES, INC., DECISlON AND ORDER 

Morelli Katner PC 
I133 Uroadway, Suite 706 
New York, NY 10010 

For Defendant Matrix Construction 
Serviccs, Inc.: 
Faust Goetz Schcnker & Blee 
‘Two Rcctor Street 
New York, .NY I0006 

‘I’ornao and Marangas 
1225 Franklin Avenue, Suite 325 
Garden City, N Y  11530 F I L E D  

JUN 08 2011 

NEW YORK 
COUNrY CLERK‘S OFFICE 

Papers considcred in review of this motion and cross motion for sunimary judgment: 

Notice of Motion . . . . . . . . . .  1, 2 
Notice of Cross Motion . . . . . . . .  3 

Reply . . . . . . . . . . . . . . . . . . . .  .6 
Affs in Opp . . . . . . . . . . . . . . .  . 4 , 5  

HON, SALIANN SCAKPULLA, J .: 

In this action to recover damages for personal injuries, defendant Matrix 

Construction Services, Inc. (“Matrix.”) inoves for surninary .j udgrnent dis~nissing the 

complaint and cross claims asscrted against it. Plaintiff Chang Zhang Zou ( LL%ou”) cross 

inoves for sumnary -judgment against Matrix oil the issuc of liability, and moves for 
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suniniary judgment against defendant 122 Development, LLC (“ 122”) on the issue of 

liability. 

122, n rcal estate development company, retained Matrix to build the foundation 

and shell of its premises located at 6 1 - 14 220t” Street in Bayside (“subject premises”) and 

for interior carpentry work. 122 retained Best Air Condition, Inc. (“Best Air”) to provide 

air conditioning and licating to the preinises, and retained other sub-contractors to 

perform pliunbiiig and electrical work. 

On Novcmber 20, 2008, Zou, employed by Best Air, was working on the 

construction prqject at the sul7-ject premises. Best Air had started working at the subject 

preiniscs that month. Zou and two other workers wcre installing duct work on thc flat 

concrete roof. IJsing a saw, he was planning to cut two openings on the roof, each two 

feet by t h e  feet. l ie could make an approximately threc and a half inch dccp cut with the 

saw. fIe cut tlic slices for the first opening and then used ajackhainrner to break up the 

concrete in the first opening and rcmove it. He covered the first opening with wooden 

boards while he went to make the sccond opening. There were no safety ropes or 

harnesses at the job sitc. He cut the slices for the second openiiig with the saw, and then 

reached lor thc jackhainmcr. While taking a few steps to reach [or the jackhammer, thc 

two by five second piece collapsed and Zou fell 20 fket through the opening and lost 
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Thcreafter, Zou comimeiiced this action seckiiig to rccnver damages for the injuries 

hc sustained as the rcsull ol‘ his fall, alleging that I22 and Matrix were negligent and in 

violation ol‘J.,abor Law $6200, 24011) and 241(6). 

122’s president Jia Yuan Kunng (“Kuang”) testiflcd a1 an examination before trial 

that hc hired Matrix as the contractor for the suhjcct construction job piirsirant to a 

contract. According to Kuang, 122 did not direct, control or supervise Matrix’s work. 

Kuang visited the site approximately once every other week and n o  onc reported to him. 

Before the accident, hc  did not even know that Best Air had started its work at the 

premises. He ncver informed Matrix about Best Air. l h e  peoplc from Best Air were not 

supposed to report to anyonc about their work. Kuang did not tell Matrix to check up oii 

Best Air’s work, he did not tell Best Air that it had to follow any directions from Matrix, 

he did not remember ever telling Matrix that it had to supervise the safcly issues at the 

construction site, and he did not know if Matrix had the authority to address safcty issues 

regarding Besl Air at thc construction site. He testifled: 

Q. “Did you have a convcrsation with Best Air and Matrix about how they s110~11d 

address the work and the order ol‘ the work if they were going lo work in the same 

area?” 

A. “No” 

Q. “Did yoit leave that up to Matrix to decide how that’s done?” 
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A. “Yes.” 

Q .  “Did yoit leave it up to Best Air to dccide how that’s done‘!” 

A. “Ycs.” 

He also csplained that he hired Best Air as well as other sub-contractors to 

perform plumbing, md electrical work because it was cheaper than having Matrix hire its 

sub-contractors. 

- 

Matrix presided Joe Clian (Than”)  testified at an examination before trial that he 

went to the job site about two or thrce times a week arid project manager Tien Liaiig 

(“Liang”) was at the sitc 90% of the time. Liang was responsible for supervising the job, 

coordinating the job, and making sure that the building was built according to plans and 

specifications. He was aware that Kuang was going to hire il separate coinpaiiy to install 

air conditioning and hcating. FTis people did not supervisc the Best Air work at all. IIe 

conducted sufety meetings at the site approximately once a month but he did not 

remeinbcr if- anyone from Matrix discusscd safety with Best Air. Kuang never supervised 

Matrix’s work and never gave any safety instructions, other than gcnerally saying that 

safety is il main priority. Kuang came to the premises a few times a week to check on 

progress. The information about the duct work and where it was going to be placed was 

in thc blueprints. Tf Matrix saw Best Air doing work in an unsafe manncr it did not have 

authority to tell them to stop. Hc leslified thal Matrix was not the general contractor 011. 

the job. 
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Liang subiiiitted an affidavit indicating that his duties included supervising the - 

work ol‘ any sub-contractors hjrcd by Matrix. T Iis dutics did not include supcrvising the 

work of sub-contractors liircd by K~rang. He was never dircctcd to supcrvise Best Air’s 

work, no onc told him that he had authorily to stup the work ol‘ any contractor hircd by 

Kuang for sal‘ety reasons, and he did not discuss safety procedures with any such 

contractors. Jimmy of Best Air informed him that he planned to open the roorand install 

ducts l‘or air conditioning. Lilzng rcsponded that if  the plan was approved by Kirang, then 

it was fine with him. He did not direct Jimmy where to inakc the openings, only told him 

that they should not interfcrc with the structural J-beam. He was not involvcd with their 

work and did not chcck their tools or equipment. C‘han told him that any mechanical 

work was between the building owner and rriechanical contractors, including the air 

conditioning contractor. Chan also told him that supervision of any contractor hired by 

Kuang was not his job. Jimmy never asked him for pcrimission or consent before doing 

any work a l  the site. On the dntc of the accident, Jimmy lold hiin that he was going to 

mark the roof as io where holcs were to be made. Liaiig told him that if it was approved 

by Kuang, then it was fine with hiin. 

Best Air president Kam Wah Wong, also Imown as Jimmy Wong (“Jimmy”) 

testified at :in examination bcilxe trial that before Best Air began work, he went to the 

subject premises and inct with the “supervisor of the general contractor.’” They walked 

’ Jii~imy did not retnember thc i i m e  of the supervisor or the general contractor, 
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around the site and Jimmy asked where things were going to be set lip, like walls and 

bathroom, so that they would know where to place the air conditioning work. The 

supervisor showed Jimmy a blueprint. If he had any questions about the work, he would 

ask Kuang but if hc had any questions on the jobsite, he would ask the supervisor. Thc 

supervisor would check his work from time to  time. Both the supervisor and Kiiang 

checked thc duct work and the materials used. Somctiines the supervisor would give hiin 

an answer and other times he would havc to first contact Kuang to get an answer. 

However, up to and including the date of the accident, .Iiinmy never told his workers to do 

something based on what the general contractor supervisor told him. He never thought 

that the workers needcd ropes or hamcsses because it was a flat roof and there were walls 

around it. Nobody told him to use safcty equipment and he had nevcr used safcty 

equipment while doing such a job before. 

Matrix now IJIOVCS for summary judgment dismissing the coinplaint and any cross 

claims asserted against it. Matrix argues that it can not he held liable under Labor Law 

$5240 or 24 I because Matrix was neither owner, general contractor or statutory agent of 

the owner. 122 did not delegate control or supervision to Matrix with respect to work 

performcd by Best Air. Rather, Matrix and Best Air were separate contractors each hired 

by 122 to work :it the subject preiniscs at the s m e  time. 

Matrix further argues that it can not be held liable under Labor Law $200 or 

coininon law negligence because Matrix exerciscd no control over thc activity that 
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bmughi about Zou’s in-jury. Further, there is no evidence to support Zou’s contention that 

Matrix had actual or constructive notice of any defcctive condition on the roof or caused 

or crcated any such condition, as the condition was crcated immcdiately before the fall 

occurred. 

Zou cross moves for summary judgment against Matrix on the issue of liability, 

and moves [or suiiimary judgment against 122 on the issue of liability. Zou first 

maintains that the scope of work contained in the contract bctween Matrix and 122 is so 

broad, including responsibility for the project’s “general condition,” that Matrix was 

clearly rctained to be the project’s general contractor. Further, 122 did not supervise Best 

Air and it was Matrix’s foreman with whom 122 dealt when inspecting the progress of thc 

work at the premises. Zoir further argues that according to l,iang, Hest Air understood 

itself to be under the supcrvisory authority of Matrix. 

Zou next iriaintaiiis that Matrix and 122 clearly violntcd Labor Law $240( 1)  

because Zou fell due to lack of protection against a gravity-related risk. Finally, Zou 

argues that Matrix violated Labor Law $241(6) by hiling to coinply with Industrial Code 

$23-1.7(b)( 1), which sets forth safety requirements to bc implemented when working near 

hazardous openings. 

In opposition, 122 argues that issues of fact cxist as to Matrix’s role in the 

supervision and control oi‘Best Air. 122 maintains that Matrix was the general contractor 

on the pro-ject as evidciiced by the fact that it had a construction manager on sitc on a 
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daily basis, it was infonncd by the owner that safety was a primary concern, it was 

adviscd by Best Air as lo how and when it planncd to do its work, and it had to approve 

Best Air's work before it was done. 

Discussion 

A movant sceking summary judgment must makc aprirun jucie showing of 

entitlement to judgment as a matter of law, offering suflkient evideiice to eliminate any 

inatcrial issucs of fact. Winegrad v. New York Univ. Med. Ctr., 64 N.Y .2d 851, 853 

(1985). Once a showing has been made, the burden shifts to the opposing party who must 

then demonstrate the existence of a triablc issue ol'hct. Alvurez v. Prospect Hosp., 68 

N.Y.2d 320, 324 (1986); Zzickerrnan v. City oj'New Ynrk, 49 N.Y.2d 557 ( 1  980). 

Labor Law g240( 1) imposes absolute liability on building owners, construction 

contractors arid their agents with regard to elevation-related risks to workers at 

construction sites. See Rodriyzrez v. Forest ('ity Juy St. Assocs., 234 A.D.2d 68 (1" Llept. 

1996 j .  'l'he statute was dcxigned to prcvent those types of accidents in which thc 

protective device proved inadeqiiate to shield the injured worker from harm directly 

flowing from the application of the force of gravity to an objcct or person. See Luongo v. 

Cily oj'New York, 72 A.D.3d 609 (1" Dept. 2010). To prevail on a Section 240( 1 )  claim, 

the plaintifl'must show that thc statutc was violated and that this violation was a 

proximate cawe of thc plaintiff's injurics. Bloke v NeighhorhotidHousing Services of 

Ncw York City, 1 N.Y.3d 280, 287 (2003 j .  
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A gcneral contractor will bc held liable under Labor Law 5240 (1) if it was 

responsible for coordinating and supervising thc entirc construction project and was 

invested with the power to enforce safcty standards and to hire responsible contractors. A 

contractor may he held vicariously liable as thc agent of a property owner h r  injuries 

sustained undcr Labor Law 5 240( 1 )  wherc the contractor had the ability to supcrvise and 

controI the activity which brought about the injury. Aversunn v. JWH Coiztr., LLC, 37 

A.D.3d 745, 747 (2’’d Dept. 2007). 

Labor TAW 5 24 I (6) imposes a nondelegable duty on owners and contractors to 

provide rcasonablc and adequate protection and safety to workers. See Ross v Czrrtis- 

Palmu Hydro-Electric Company, 81 N.Y.2d at 501-502 (1993). IIowever, Labor JAW tj 

241(6) is not seK-executing, and in order to show a violation of this statute, and withstand 

a defendant’s motion for suiiirnary judgment, it iiiust be shown that the dcfendant violated 

a specific, applicable, implementing regulation of the lndustrial Code. Herc, Zou alleges 

that applicable Tndustrial Code provision is Industrial Code 12 NYCRR 23- 1.7 (b) ( 1 )  (I), 

which provides: 

(b) Falling hazards 
( 1 ’) Hazardous opcnings. 

( i )  Every hazardous opening into which a person may step 
or fall shall be guarded by a substantial cover fastened 
in place or by a safety railing constructed and installed 
in compliance with this Part (rule). 
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The testimony and dowiiicnta1-y evidence presented do not establish that Matrix 

was a gcneral contractor or statutory agent of the owner on the sub-ject pruject. Matrix 

and Bcsl Air cach l i d  separate contracts with 122 and Matrix’s contract did not givc it 

the authority to insist that proper safcty practices be followed by otlier wntractors. 

Matrix’s contract did not give it authority to supervise nndlor control the work of any 

other contractors at the work sitc. Further, careful review o l  the testimony presented 

reveals that while Matrix and Best Air had a coopcrative relationship at thc worksite. 

Matrix did not have the authority to supervise or control Best Air’s actual work and did 

not actually supervise or control Best Air’s work. 

Even if 122 referred to Matrix as “gencral contractor,” the mere designation of 

gencral contractor, does not establish liability. See Krawiecki v ( h u t t i ,  21 8 A.D.2d 323 

(3rd Dept. 1996). Thcre is a distinction between a general contractor and a prime 

contractor for general construction. Gencrally speaking, the prime contractor for general 

construction has no authority over the other prime contractors, iiiilesx the prime contractor 

is delegated work in such a maniicr that it stands in the shoes of the owner or  general 

contractor with the authority to supervise and control the work. See Wdsh v. Sweet 

Assoc., Inc., 172 A.D.2d 11  1 (3rd Dept. 1991). Herc, no such authority was delegated and 

Matrix did not supervise 01- control Bcst Air’s work. As such, thc Labor I ,BW $$240( I ) 

and 24 l(6) causes of action asserted against Matrix are dismissed. 
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New York Labor T,aw 52OPis a codilication of the common-law duly imposed 

~rpon an owiicr or contractor to provide construction workcrs with a safe place to work. 

C'oi?zrs v Ncw York Sk7te E l ~ c .  & Gas Corp., 82 N.Y.2d 876 (1993). It is well scttled that 

in order to prevail on a claim based upon a hilure to maintain a Salk construction site, the 

plnintifrinust demonstrate that thc defendant had the authority to control the activity 

bringing about the injury to enable it to avoid or correct an unsafe condition. Hughes v 

Tishnzm Constr. Corp., 40 A.D.3d 305, 306 (lht  Dept 2007). Whcre a claim under Labor 

TAW $200 is based upon alleged defects or dangers arising fi-om a subcontractor's 

methods or materials, liability cannot be imposed on an owner or gencral contractor 

unless it is shown that i t  exercised some supervisory control over the work. Hughes v 

Tishrnnn I-'nnstr. C'orp., 40 A.D.3d 305, 306. Further, gcneral supervisory authority is 

insufficient to constitute supervisory control, rather, it must be demonstrated that the 

contractor or owner controlled the manner in which thc plaintiffppcrf%rined his or licr 

work. Id. 

Herc, no testimony or documcntary cvidence was prcsented establishing that 

Matrix controlled the manner in which Zou performed his work. As such, the $200 and 

negligence claiins are dismissed against Matrix. 

Finally, the Court linds that Zou has not submitted sufficient evidence to iiicct his 

primzfricie burden of establishing entitlement to judgment as a matter of law on his 
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claims assertcd against I 22 and therefbre, his motion for suniiiiary judgment against 122 

on the issuc olliability is denicd. 

- - 

In accordance with the foregoing, it is hereby 

OIUIERED tlial defendant Matrix Construction Services, Tnc.'s motion for 

summary judgiiient dismissing the coinplaint and cross claims asserted against it is 

granted, thc complaint and cross claims asscrted against it are dismissed, and the action is 

severed and shall continue as to the remaining dcfendant; and it is hrther 

ORLIEREL) that plaintiff Chang Zhang Zou's cross motion for summary judgment 

against defendant Matrix Construction Scrvices, Inc. on the issue of liability is denied; 

and it is further 

ORDERED that plaintiff Chang Zhang Zou's motion for summary judgment 

against defendant I22 Development, L,LC on thc issue of liability is denied. 

This constitutes the decision and order of the Court. 

Dated: New York, NY F I L E D  
June I , 2011 

JUN 08 2011 
ENTER: 
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