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SUPREME COURT OF THE STATE OF NEW YORK 
IAS PART XXI - COUNTY OF SUFFO1,K 

PI< ES II  NT : 
1 I ON. , J EFFIIE Y A KLEN SPIN N E I< 

Justice of the Supi-erne Court 

________________________________________----------------- 
ANJELIKA HEJNA, LOUIS MACCARONE, (Po- t 

a, &JJ*& MICHAEL BANEK, DONNA BANEK, 
GERALDINE DEMI'SEY, MARILYN DENZLER, 
ROBIN DUNN, EDWARD MCNICIIOLAS, 

S PI3 I, LM A N , PEARL SPELL MAN, VINCENT 
WILD, LISA WILD, and LYNN XYSTRIS. 

NANCY kICNICHOI,AS, ALAN RAU, JOHN lNL>kX N O  2009-00214 

- against - 
Petitioners, MTN SEQ NO 00 1 - C'ASL DISP 

ORIG MTN DATE 01/30/09 

PLANNING BOARD OF THE VILLAGE OF 
AMITYVILLE, JOHN J LAURIA, ;IS Building 
Inspector of the Village 0 1  Amityville and JAMM 
IIOI,L)ING, INC, d/b/a IiIClJMOND AUTO BODY; 

FINAL M T N  D.\T€, 03/06/1 1 

Respondents. 

LIPON the following papers numbered 1-8 read on this Motion: 
Petition (Paper 1): 

Pclitioner'\ Reply (Paper 6): 

I t  14. 

Rapondent JAMM's Answer (Paper 2): 
I'ctitioncrs' Support & Meinorandurn of IAW (Papers 3-4); 
Responclent JAMM's Mcmoi~undum o f  Law iP;ipei- 5 ) ;  

Iic\ponclcnt SAMM's Supplcmeiital Allirinntion & Mciiiorancluiii ol La\\ (7-S), 

O I < I ~ I < l < ~ I ~ ,  tha t  the application of Petitioners I S  hcichy clcniecl. 

Petitioi1ci.s movc this Court f'oi. an 01-der. pui-suant t o  CPLR Article 78: 
I . \'acating and :uiiiiilIing the Dctcrmination of Iicsponclent. I ' IANNING 130AIiI) I'ilccl w i t h  t h e  

\'ilI;igc clcrl~ on Ilcccnibcr I O .  2009. M liicli iptitctl 1-csponclent, J A M M  I JO12111N(~. IhC d/lda/ 
I i l C l  IMONLI ALITO 13Ol>Y, appi.oval of' ;I Site Plan Application i i i  coiincclion IS i th  thc 
coiisti~iiction 01' ;I 7.500 s q  l't addition to  hc iisccl ;IS ;in ~~ i i tomobi l c - t r i i~ l~  hocly shop in thc 13-2 
Business District at 9 1 Mcil-icli Koacl ,  Amityville. New Yoi-li; and 

7, V acat i 112 and ann i i  I I i ng the De t c im  i nation u'h i ch gi-an tecl the app I i c at i on 01 '  I<cspondcnt. 
RK'I IMONII AUTO BODY \vhich sanctioned the conduct o f  the automobile body shop 
husincss. utilizing ;I ccmetcry riglit-ol'-\vay 101, ingress and c g e s s  over the land at 71 Mei-rick 
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3 .  

6. 

7. 

R o d ,  Amityville, New York; and 
VacLitinS and annulling the Determination of the PLANNING BOARD Lvliich gruited 
IIIC'f-1MOND AUTO BODY Site Plan Approval to utilize lands in the BB Residence District I'or 
the purpose of' automobile parking and ~tutomobile-ti.uck s~oragc used in connection \ v i t l i  t l ic 
RICHMOND AUTO BODY collIsIon iqxiIr business: and 
Vacating and annulling such Determination which granted KICHMONII AlJ'I'O BODY 
Architectural Review approval to construct the 7,500 sq f t  addition: and 
Vacating and annulling such PLANNING BOARD Determination urhich established ii ]-educed 
fifty-five ( 5 5 ' )  foot huff'er along the most souttiei-ly end of Respondent's premises with only 5 

fil'teen ( 15') root buffer on the east end of the existing buffer: and 
For an injunction pendente-lite enjoining the Respondent, JOHN LAURIA, ;is 13uiltling Inspector 
of'thc Village o f  Amityville from issuing ;I Building Permit 1'01- the construction o f  ;I 7,500 scl 1'1 

building addition in  accordance with plans submitted by RICHMOND AUTO BODY under the 
sul3ject Planning Board of Application, pending ;I determination of this Article 78 Proceeding: 
and 
For an iii.jiinction pendente-lite enjoining the Respondent, RlCHMOND AUTO BODY -?om (a) 
constructing a 7,500 sq f t  addition to be built in accordance with plans submitted to the EIOARD 
OF APPEALS, and (b) utilizing the Residence District portion of tlie premises for parking and 
storing motor vehicles, both pending a determination of the subject proceeding. 

- _  I he jxii-cel that is the sul3ject of the underlying application bcfoi-e Respondent PLANNING DOARD 
lies o n  the south side of Men-ick Road, in the Village of Amityville, consisting of an area of45. 646 
sq f't. wi th  ;t street frontage of 139.22 feet and a depth of' 335 feet. 'The northerly 200 feet of 'the 
p m x l  is zoned B-2 Retail Business District, ;tnd the southerly 135 feet is zoned BB Re:8idenl.ial 
District. All portions of the parcel which abut neighboring BB Residential District zoned propcrty 
are improved by residential premises, numbering six in close proximity. Access is provided by t w o  
curl) cuts on Met-rick Road. Access is also provided from ;I right of way I-tinning along the ~,vvestei-Iy 
side of' the propel-ty and extending from Men-ick Roacl to a s m a l l  cetnctcry located South 01' [lie 
pre mi scs . 

I'ctitioncrs allege, and i t  is tincontrovertecl by Respondents. t h a t  since 1976 iises a l  the pt-cmi <CS have 
Ixc n t li c sit t2.j cc t u f '  in ul t i 17 I c B ourd o 1' Ap1xxil s ;ipp 1 i c at i on s reg;\ I-di n g ei t her ph y s 1 c ;I I c 11 ;in gcs or in ci-e 
o \ imidi ip  changes, with the B o ~ d  of Appeals consistently imposing conditions and stipulations. 
cluc to t l ic pi.oxiiiiity of' tlie rcsidential premises. regulating use. Ikncing. lic*cnsing. appxtxncc. 
c ti vi t u  t i  men tal c ff'ects, pol I titi on con tai  n nien t , bui I di ng c ~ n  s t I U C  t i on. ;ics t lict ic s, tioii 1' 01' opci-at i on. 
[ ) u t  si clc storage. n LI in her  o 1' ve li i c I e s p at-lied, p I an t i n gs ;in d sc rcc t i  i n g> n 11 in he 1' o 1' L'C 11 i c 1 es servi cccl. 
operat i o ti s i n t hc i n tcri or and cx  tcri or of t lie prc nii  scs. L'C n t i I at i on and ;II I' l'i It ra t i  on. I 'i  rc i nspec t i on ~ 

i i  sc c Y pi rat i on s. etc. 

'I'lic I3.cniiscs 1i;is hccn used as ;in automotive Oiisincss si ncc at least  1050 put'sititnt to Spcci;il 
Perinits issued by  tlic Zoning Bo~ird  of Appcals. 'flic Prcmiscs \vas accluii-cd b y  I A M M  HOLDINGS 
INC' cl/h/a Richmond Auto Body i n  1998. In that ycar J A M M  applied for and obtainccl ;I special 
~,ct-tiiit 1'1-om the Zoning Board of Appeals to upgriiclc the autoniotivc b o d y  shop. citing t l ia.  the !site 
had l~econic  old a n d  i n  ;I state of'disrcpair, a n d  the Planning Boai-cl a p p i ~ o ~ c d  ;I site plan oii April 1 ,  

[* 2]



On J u l y  6. 2005 the P I A N N I N G  BOARD held ;I meeting regarding the application of JrZMM 
HOLDING. INC for appi-oval of proposed consti-uction I O  expand the presently existing oiie story 
build in^ pursuant to Section 183-85, and 26-6( A) (  1 )(g).  Many of the neighboring property o w n m  
voiced their ol3jections to the proposed construction. Nonetheless, on August 12. 2005 the 
PLANNING BOARD approved the application of JAMM HOLDING. INC to construct an  addition 
containing five vehicle paint spraying booths and seven work hays in the B-3 Retain J3usiness 
District without conditioning such approval upon a special exception 01- use variance to be granted 
by thc Boai-d of Appeals or ;I iisc modification by the Board of Trustees. As 21 result, Angclilca He-jna 
and Louis Maccai-one brought a n  Article 78 Proceeding against the PLANING BOARD, Eluilding 
Inspectoi~ of the Village of Amityville and JAMM HOLDING, INC. On September 1 I ,  2006 the 
undersigned held that the decision of the PLANNING BOARD was beyond the scope ol'its authority 
due to  the fact that i t  lailed to condition its approval on the granting of ;I special exception by 1.he 
Boai-d of' Appeals of the Village of Amityville and modifications by the Bo;ii-cl of Tiustees of I.he 
Vi I 1 age of Ami t y vi 11 e. 

On March IS, 2007 the Board of Appeals, Village of Amityville issued their findings and 
determinations denying JAMM HOLDINGS, INC's Februai-y 23,2007 application f'or Use V.iriances 
and Special Exceptions in connection with a proposed 7,770 sq ft  extension and ;I Special Erception 
I'oi. p x k i n g  wi th in  the BB-Residence District. The Board stated that use vui;inccs, not special 
exceptions, would be necessary to permit the building extension. Furthermore, they noted titiat 
JAMM HOLDING, INC would need, at the very least, consent from 7 1 Merrick Road Rea ty  Corp 
permitting fui-ther use of'the right way, due to the fact t h a t  there was no clear right to use the right 
of way. 

O n  J~i i ic  2 1, 2007, the Board of Appeals granted a variance a n d  Special Exception rcliei'~iiitliot-iz~ng 
JAMM fIO1,DIhTC;. INC to utilize the  premises for an cxpancled body shop opci-ation with tlic 7.5'70 
sq 1'1 xldition and to iitilize the Residence District poition ol'the prcmiiscs for the pi-king ;inc stoi-age 
ol'vehiclcs and \vi.ccks used i n  connection wi th  the collision repair business, resolving the coi iceims 
m c l  objections expressed in their prior finclings and dcterminations. 

On September 3.  2008, the PLANNING BOARD certified that they held ;I meetiiif lo con:,idei- thc 
application of' I A M M  HOLDINGS INC l.oi- ~ippi-ov;iI f o r  pi-op~secl constriiclion lo expind the 
prcsently existing one-story biiilding. The Ccrtil'ication was signed h y  the Ilianc C .  Sliet-iclm. 
\ ' i  I lase i\clministratoi~/('Ici~li on November 201h. 2008. rllic application \\':is appro\ ccl siiIJ.jcct to the 
l'ollou ing: 
S t i p l  ;I t '  1011s: 

13iil'lCr m n e  on cast side t o  be increased to 15' and plmtctl \v i th  lwo ofl'sct ro~\ , s  0 1 '  Ldcyl;iiid 
C ' Y ~ I - ~ S S  trecs 8 '  high and plan(cc1 8' on center o n  ;I 3' high carthen hctm. 
Kool'vcnting system to be fitted with filtering eqiiipment t o  remove all particulate emiss ions  xncl 
oclors and to be located at the northerly cnd o f  the extension. 
Exixting spray hooth to be replaced with new booth meetins dl Sul'l'olli ('ounty, Stale and 
1:cClcr;I 1 s t an cla1-cIs . 
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Storase trailer, outside lift and temporary tent structure to be I-emoved. No overhead docrs sh;.ill 
be  permitred on the south side of the building. 
.411 walls i n  the shop area to be insulated and meet ;i Sound Transmission Ikite of56  or;^ decII-)cl 
rating, acceptable to the village, to bc measure at the westerly and northerly Ix)~-dcrs ol'thc but'lcr 
a i u s .  
All rooftop units including filtering, heating and air condition eq~iipnient to be installed o r  fitted 
Lvith noise reduction blankets a n d o r  enclosures. 

Covenant and Restrict ions : 

a 

0 

a 

0 

O m d i e d  doors shall be restricted to a maximum height of 12 lkct. 
No overhead doors shall be permitkc1 on the south side of' the builcling. 
Existing wooded area in rear yard to be supplementecl with ;i row of LeyImcl Cypress-s to be 
planted on the noi-tlicrly saict 01' said buffer areas. Cypresses to be 8' high and plantccl 8 '  on 
center. Both planted buffer areas to be serviced by tinderground spi~inltlei. system. Trees i n  
buffer area to be maintained by the owner and any and all diseased 01- dead shrubs 01- trees to be 
replaced as necessary. No trees to be removed without pcrmission of the Villagc. 
All lighting to be contained on site. 
Truck repairs on premises to be limited to vans, pick-ups and small trucks with repair of large 
trucks prohi bi ted. 
N o r  further expansion into the residentially zoned property shall be permitted. 
All work on any and all vehicles shall be performed inside the building and outdoor rcpaii-s 01' 
any type shall be prohibited. 
I he owner shall bc prohibited from any further expansion 01' the proposed facility. 
All painting, on the premise shall be conducted in the spray booth. No other spray bool.hs shiall 
be permitted. 
N o  outdoor storage of any vehicle parts shall be permitted. 
All equipment, approved pursuant to this plan, to be maintained in proper working ordcr by [lie 
o w n er , 
7'11 i s perin i t i s t ran s IC tx b 1 c tipon c h an gc o f  owners h i p o 1' t h c s LI bj ec t prem i sc s , pro vi de cl t h ii t t h c 
planning board resci-ves the right to revoke such permit after notice m c l  hearing, for f:iiliirc of 
the transl'erce to comply with one or  more of said stipulations, covcnants. or other applicable 
pavisions of' the Building Code. 

_ _  

Zoning Board of Appeals Stipulations: 
Co nip I i ancc wit ti a I I Feclera I , State. Co tin t y and I oc ;L I c ti vi 1-0 n men t ;i 1 i-cgu I at i on s : 
The Applicant shall scc'iii-c all necessary permits 1.1-om 11ie Builcling Dcjxirtinent prior to 
con sl IU' t i on ; 
( '0 11 cli t i  on s ou t  I in e :dm vc , i n c I ucli n g t he Co ve n an t s ;in el I< c st 1. i c t i on s xi el St  i 17 11 I at i on s . 1: an on I y 
Ix> m o c l i  I'iccl lipon application ancl  appi-oval 01' thc P la i i i i in~  13oarcl I'ol lo~ving proper nc dice and 
II piihlic hearing; 
A11 rccyclahle m;ilcrials (metal, plastics. j u n k )  must be stored on [lie f3uhincss 13-2 p o i ~ j i ) n  ol'111c 
['l-op"'t J ' .  

11s I I  i-csul( 01'  the PLANNING I30ARD's  Scptcmhci. 7008 clccision. the Pctitionci-s hi-oiiglit an  
A 1.1 i c I e 7 S proceed i n g , ' 1- h c Petit I oncrs c I ai iii t Ii at t he h ui I di n g c Y tc II s i on . park i n g/c t oi-agc are ;I. ;.in d 
iiici.easc in hociy shop (>pel-ations will substantially affect the tranclui liry and cii.ioyincnt 01' thcir 
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propei-t>’. significantly inipact their qiiiility of life and reduce their p p c r - t y  \)dues.  

I t  shoiild be noted that i t  is well settled la\\’ in the State of New York that ;I Court may not siibstit1,ite 
its o\i’n judgment tor that of the reviewing board ( s ‘ t ~ :  Juiiicik v Plmiiirig Board o f the  P/uiiiiiiig 
Board i f  the Towii of Gi-eeiiville, 150 AD2d 574 12 Dept], ~ c p l x ~ c i l  d(jiiied. 76 NY3d 707 [ l99OI: 
Mnscoiiy Transport arid Ferry Service v Richmond, 7 1 AD2d 896 [3 Dept 19791, uf/’’d, 49 NY 3d 
969 [ 19SOj). Therefore, if the decision rendered by the reviewing board is within the scope of the 
aiithoi-ity dclcgated to i t ,  the Coui‘t may not interfere a i d  annul i t .  unless said decision is arbitr-ai-y, 
capricious or iinlawful (SYJC; Cmtle Properties Co v Ackersoii, 163 AD2d 785 [? Dept 109C~] ) .  It is, 
there fore. i t i  di sp ut  ab 1 e that the standard of revi e LV for cieterini t i  ;1 t i on o 1‘ Re spot1 c h i  t PLAN N IN Ci 
BOARD is \vliethci- the dccision rendered is arbitrary. capricious md/oi- unlawful. 

Petitioner I-IEJNA asserts standing to bring the underlying litigation ;IS the legal owner of two parcels 
o f  I-esidential real property directly abutting the premises t1i;it is the subject of the application before 
Respondent PLANNING BOARD. Petitioner MACCARONE is an ecliiitable owner and t esides a 
parcel adjacent to the premises that is the subject of the application and therefore has standing to 
bring the iinderlying litigation. However, the parcels owned by the other Petitioners name in this 
litigation are more than two hiindred feet f i r m  the premises that is the subject of this ac.ion and 
theref‘ore lack standing to commence the Article 78 proceeding. 

Petitioners allege that JAMM HOLDING, INC failed to provide notices are required by law. JAMM 
HOLDING, INC complied with all public notice requirements. In fact, the Petitioners werc present 
and participated at both hearings regarding site plan approval, therefore waiving any claimed defect 
i n  the claim. 

Pctitionei-s xlso allege that the PLANNING BOARD failed to pt~opcrly minimize the iinpac:t of site 
clcvclopment upon adjacent properties. They claim t h a t  when the PLANKING 13OAIID is evaluating 
thc sitc plan. they must consider how any proposal “contemplates the use of‘ ii p;i~-ticular p ; i i ~ x I  i n  
coti.jiinction or  interrelation with one or other parcels.” AVC $34- 13. In this instmce the 
PLANNING BOARD did contemplate the use of the parcel and implemented Stipulations, and  
Covenants and Restrictions to mitigate the impact of site development upon thc acl.j;iccnl prc>pcrties. 

Pctitioncrs argue that the PLANNlNG HOARD’S site plan approv;iI based Lipon sole ;icccss being 
proviclctl by the tn’o curb cuts W;IS arhitra-y a n d  cap-icious. Petitioners IHEJNA ancl .MACCARONE 
ha\,e htancling to ra ise issues I-elated to the “ccmctcry right of way’’ due to tlic l ’ x t  that t h c : ~  arc the 
Icgal ;I I I  cl a] 11 i I ablc oLi’ncr.\ o!. parce I s w i t h i i i  two h iin cli.cd l‘cet 01‘ I he p;ircc I s 11 b j cc t to t hc a p p  I i c :it i on. 
The other Petitioners are n o t  within the two hundiml fcet radius and thcicl‘ore 1;icli stancliny to ixisc 
this issue. I’iirsuant to New Yorli State Village Law $725-a, ;I hoa~d of trustees may empower ;L 
planning boai-d to hear and dcciclc applications for sitc plan review. AVC $24- I I ciiipo\h/ci’s the 
Village Planning Board to hear and decide site plan applications so that re;isoii;ible supervision atid 
conti-ol c ’ m  hc exerted over thc layout and design ol‘ certain sites i n  oi.der to provide I’or cornmunity 
health, sal‘cly and \veIfai-c. Pctitioiici-s argue that the PI,ASNII$;C; BOiZRIl’s approwl ol’ tlic sitc 
plan \\‘:is pi-cmised on piuviding principal xcess  through tlic ccmctci-y right ol. w a y .  I lon~c\~ci..  tlic 
site plm docs not turn on the LISC 01‘ thc right ol‘way. 7Thet~c LIIT two curb cuts on McI-I~IuI\ l < o ~ l .  I f ’  
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the tis(: of the right o f  way entled tomorrow, the only change v,,oulct Ix the opening of ;I ya’ic. 
Furthermore, Petitioners failed to join all the necessary parties iquii-ecl t o  assert any  t i t 1 2  c l ~ m  
concei-ning thc easement and failed t o  join all necessai-y/inclispeiisable partics haiing a n  interest in 
die j~i~ojierty, and as ;I result are prevented from litigating any issues rcg;ii.ding the I-ight 01‘ i ~ a y .  

Petitioners also argue that the approval by the PLANNING I3OARD of’ I I  SO f‘t buffkr along the 
southerly boundai-y and ;I 15 f t  buffer along the easterly bounclary within the BB residence district 
M ;IS x b i t r x y ,  cupricious and in-ational. Petitioners state t h a t  the reduction of’the huffeel-corstitutes 
;I sevci’ inocli t’ication to the buffer previously mandated by the PI,ANNING BOARD and tlias Board 
of’ Appeals in their I998 decision. However-, the Boaid ot‘ Appeals appi~ovctl the i.edtictjoi of’ the 
but‘t’ci-, thcrehy m e n d i n g  the villagc zoning code 21s to this p~i i - t ic~ i l~ i i~  p;ii~ceI. l ~ u ~ - t h c i ~ i n o ~ ~ s ,  AVC 
I-equii-es o n l y  ;I 5 ft buffer and JAMM HOLDING, INC is providing ;t SO f t  and 15 f‘t but‘t’er. 
Therefoi-e, thc decision by the PLANNING BOARD was not arbitral-y. capricious and in-a..ionall. 

Petitioners argue that the PLANNING BOARD was prohibited t‘rorn granting site plan approv~il  
without first having a storm water pollution prevention plan in place. AVC $24-19(C) states that 
;I plan I S  required for “land development activities where clearing, grading, cxcavati ng, soil 
disturbance or placement of f i l l  result in a land disturbance equal t o  or  yeatel. than one-half x r e . ”  
Petitioners claim tha t  the total area of ground disturbance exccecls one-half xi-e and (herefore !.he 
Site Plan cannot be approved without a Storm Water Pollution Prevention plan i n  conformarice w i t h  
the requirements of AVC Chapter 150. However, on June 8, 2009 the Board of’ Trustees apprmwl 
I.,ocal Law No. 14 which amended AVC. The main impact of the amendment is that i t  shills I.he 
timing of the submission of the Site Plan and review by the Code Enforcement Ol’ficer until after site 
plan approval. Therefore, the Petitioner’s argument is without merit. 

I’or dl the rexoiis stated herein above and in the totality o f  the p;ipcrs siihmitted herein, i t  is, 
t ti ere I‘orc . 

ORI)EKII:D, that the ahove relcrenced apl>lication of Petitioners IS hercbydcnrcd i n  dl respcbcta. and 
I t  15 iurthcl 

OIWERED, {hat  C o ~ ~ n a e l  for R e ~ p o d c t ~ t a  JAMM HOLDING, INC. cl/h/a RlCl IMONI31 ALJ’rO 
BODY heiein is hcrehy cliiected to YCI’VC a copy of this order, with Notice of Entry, upon Couiiscl 
l o i  .dl thc icmaining pnrtics \I i t h i n  twenty 120) dny5 ot the date this order I \  cntci-ecl h y  the Siif’Foll\ 
(‘ounty ClCl I\ 

Dated: Riverhead, New Yorli 
.lune 6 ,  201 1 

A“- .- I T 4  

I JON. , J K I<lr7i E Y A I< L I N  S I’W N b; It, J ,S C 
Y b” 

x 
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X FINAL DISPOSITION KON-FINAL DlSPOSlTlON 

X SCAN 
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DO NOT SCAN 

R l \  Id11 Kadler LLP 
026 I i X R  P l u a  
Uniond,ile. NY 11556-0926 

Richml  G .  Handler, Esq 
SO Broadway. PO Box 427 
Amity\~i l lc ,  N Y  11701 - 
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