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) 1“"‘2;fg“‘uard slipped and fell on. debrls 1n the ldadlng dock area whara he was amployed Plalntlff
o attrlbutes Guardian and 25 Broadway s negllgence in creatrng or allowmg debns and other S
g Jtems fo accumulate in the Ioadlng dock on a dally bas|s Wthh he claims created a dangerous -

condrtlon 25 Broadway brings two thlrd parl:y actlons,rone agamst Guardlan ths company

t’:dntracted to clean 25 Broadway and the othér agalnat plalntlff’s amployer Guardsmark LLC

Guardsmark") . Discovery has beem completed and the Notﬁ: of IS&ue has been f|Ied 25

o '\ Broadway now moves for summary Judgment pursuant to CPLR § 3212 to dlsmrss the

complalnt as against it on the ground that there are. no trlable |ssues of fact because plamtlff

“”"cannOt establlsh a prima fame case of naglrgence 25 Broadway also $eeks summary Judgment

o‘ ts contractual and common Iaw rndamnlfrcatlon olarms agaldst"Guardlan' ae‘ wall aa costs ‘

V' i

2ln an Order by thls ¢0urt. dated June 2 ﬁO:‘le Guardsmark was grantdd summaryjudgment o

)

i agalnst 25 Broadway in tha second thlrdrparty "ctIOn *dlsrnlsslng all of 25 Br’oadWays clalms as agalnst |tl r‘_




; ‘pull a small wooden ramp Of‘\to the dnvewa% as he had done forth pas \nths The

o dnveway area, four feet away from the burtdmg, was wet from the raln the njght before and was : .
| ﬂlled with debris that plaintiff belleves blows |n from the road and from people he believed to be |
U ’ ‘horneless sleeping nearhy dunng the nlght Includlng newspaper old paper cardboard boxes, -

‘;}‘;__‘Jpaper plates and cups. P|alntlff took seven to elght steps backwards draggmg the ramp, whlch

"Iras used to give messengers wnth hand trucks easy accass to 25 Brbadway, and SIlpped and | f i

'\'L\'_fell on debris strewn over the ngeWay of the Ioadlng dock |n front of h|s small securlty ofﬂce
B ‘-He then lifted himself back up and althOugh |n parn cleaned up aII of the debris on the loadlng

: "'\dock Plaintiff alleges that the |n0|dent resulted in hIS physical lnjunes

: Plamt|ff t9$tlf|ed in hIS deposltlon that each mornmg for 8ix. months pnor to the mcideht

olaaned up all of the debns Qn the Iowr.

dook Only to have the condltron recur the




‘ingly a‘ll‘owmg the o

o ;J‘*“W;‘Broadway had constructlve notl ‘-a-“dangeroue reourring oondttio ,

'\ : j:”debris to accumulate daily. at the Ioadlhg dOCk OVBF the past SlX months - Plaintrff_‘asserts that !

o “‘i\".‘both the oondrtron of the Ioadmg dock and the superwslon of the Guardlan employees who
o f“"v'cleaned it were under 25 Broadway s oontrol P|a|nt|ff clélms that he told 25 Broadway's oh|ef :

L ;_“}"englneer Benson of the ongorng problem of debrts Ilttermg the. Ioadlng doCk area and that lt Wae \

neyer rectified. Furthermore BensOn oonoeded rn his depositldn that he saw debrls ahd o
varb‘age laying around the loadlng dookr B | |

Q. Was there ever a time when you saw debrre or garbage that
you believe the homelees peOpIe had left?” -

A. I see once in a whlle. garbage laying around, yes.

Q. Was there ever any human ‘excrement that you saw inthe area
of the loading: dock: when you; arrrved at work in the mornlng?

A. | seen it by: the-building, yes. - '
Q.. What ‘abo :pect ta anything
residue of lrin K: ;
loading dock aréa? .
A. Once'in a while, yes.. 0 e o
Q. What about the loading dogk: area any k 1of{ paper plates
plastic to eat with or food bags or ariything like that? =
A. You might see, something like that pnge-in awhile there but it |$‘
cleaned up. by. the(CBUardlan people (N’ot_ e*of' Motlon exhibit: E)
(emphasis added SR : -

""..,Iooked like the -
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o £movmg for Summary Judgmant must make a prlma faC|e showrn it dgmentas

: ‘a’f‘m_\”'ter of Iaw tendermg sufﬁmant evrdence m admrsaible fprm demowstratlngrthe‘absenca of BRI
; materlal |ssues of fact (see’ W/negrad v New York Un/v Mad Ctr., 64 NY2d 851, 853 [1985]
= CF”LR 3212 [b]). The fallure to make such afshowmg requlres denial of the motlon regardless : o

K f:'j‘” of the sufficiency of the opposing papers (sae Smalls VAJI /ndus Inc., 10 NY3d 733 735

OQB]) Once a prlma faCua showmg ha$ bean mad¢ hoWever ‘tha burden shlfts tp the
“»“‘nonmovmg party to produca evrdentlary proqf in admrSslbIa form suffrclent to astablfsh the

g :“: eX|stence of material |ssues of fact that requlre a trlal for resoluhon” (G/uffr/da v C/t/bank Corp ,
- 100 NY2d 72, 81 [2003]; see also Zuckerman v City of New York, 49 NY2d 557 562 [1980]

“'ff}f-oPLR 3212 [b)),

When demdmg a summaryjudg ent motion, the Court’s rqjer is solely tc datermlne;lf’j"“




‘ .edete d‘ant to d|soover
and remedy It (Gordon v Amer/can Museum of Natural History, 67 NY2d 836;[1‘91386] Perez v |
Bronx F’ark South Assoc., 285 AD2d 402 403 [1st Dept 2001]) “Onoe a defendant establlehes‘ =
pnma facie entitlement to such rellef ae a matter of law; the burden shrfts to plalntlff to ralse a.

trlable issue of fact as to the oreatron of the defect ot notice thereot” (Smlth 50 AD3d at 500)

However rank speculatlon is not a substrtute for the evrdentlary proof in admlemble form that ls‘j ‘
E re‘qUIred to establlsh the exrstenCe of a trieble questlom of matenal fact" (Castore 1% Tutto Bene
F\’est inc., 77 AD3d 599, 599 [13t Dept 2010])

The Court flnds that 25 BroedWay has falled to meet |ts prima faO|e case of entltlement R

to eummary Judgment as a matter of Iaw et_demenstretmg that i nelther created nor had actualji - W

addressed by 25 BmadWaV ah@' '-GU ﬁﬁ((See Deluna 303 AD2d et 186 Uhl/ch v Caneda ERERS
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”;ory Bottlmg co. ofN v, 305 Aezd 107 [1st Dept 2003])‘.

_.nd Benaon establish that both people had previously observed debrrs and gerbage on the
'-'"IOadlng dock Benson admltted to seelng people who he belleved to be homeless, about twice
\ ]\a week sleeping on the srdewalk apprommately 200 feet away from the Ioadlng dock Also on:

a number of occasions pIalnhff alleges he'oomplamed about the Conditlon of the Ioadlng dock to

” rnotron for summary Judgment dlsmlssmg the complalnt and cross clarme asserted agalhst lt are

denled o - o

| J B - 'Summary Judgment As Aqainst Gug}ﬁ_&g

L The pOl‘tIOI‘] of the 25 Breadway s motton seeklng‘summaryjudgment agamstﬂGuerduan

v



g Nedevelopment Corp 78 Atﬁﬁdxat‘.aw Aog:brdmgly, tha portlon of 25 BroadWay s motLon for :

summary judgment as agalnst Guardlan for lts common Iaw and cohtractual indemnlflcatlon

‘/-
[

clalms are denied without prejudioe as premature

; ) o ‘CONCLUSWN

'For these reasons and upon th‘e oregqlng‘ “pars I{ |s

ORDERED that the pomon of 25 Broadway s motlon for summary Judgment as agalnst“_f-‘ ‘

the plalntlff Ramashar Gir, is denled in ltS entlrety, and |t ls further

ORDERED that the portlon of 25 Broadways motnon for summaryjudgment as agamst -
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