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I 

lnc. (“Guardian”)’ tg rkcqver dwmaQ 

‘g,uard, slipped and fell on debris h,.t 

r ihjqribs allegdt 

. . 

attributes Guardian and 25 BroBdway’s nggllget7ce in creating or allowing debris and other 

to accumulate in the loading dock an a daily bergis, which he claims created B dangerous 

tion, 25 Broadway brings t w  third party actlona, one Against Guardian, the company 

Qkted to clean 25 Broadway, and the qthh again plaintiff’s emplag’er, Guardsmark, UX. 

Brdsmark”)2. Discovery has beem corn ted and thg Ngt$ of I S w  haa been filed. 25 

Broadway now moves for summary judgment, pursuant to CPLR 5 3212, to dismiss the 

tortwys fees. Plaintiff erqd Q 

In suppart of its summary judgm tion, defendant 23 Broadwaysubmits, ihter Ma ,  

?In an Order by this d;bwh 
In$t 25 Broadway in the secon 
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pull a small wooden ramp odtp the drive 

driveway area, four feet away from th ghthefore: and was 

filled with debris that plaintiff believes blows in from the road and frgm peopb he believed to be 

, wps wet from the ra 

I 

, I  

homeless sleeping nearby during the night, indudin$ newspaper, old paper, cardboard boxes, 

pqper plates and cups. Plaintiff took seven t o  sight steps backwards, dragging Ch9 'ramp, whhh 
I 

s used to givs messengers with hand trucks ehsy ~ G G F ~ S S  to 25 prbadwa 

fell on debris strewn over the driveway of the loading dock in frant of his &mall swurity office. 
I ,  I r 3 

We then lifted himself back up and althbygh in pain, cleaned up all of the dsrbris on the loading 

dock. Plaintiff alleges that the incideqt rasyltdd in his physical Injuries. 

Plaintiff testified in his dsposltion that each morning for gix months prior ta the incident I 

ing rnming. On numeroub ocd 

25 Broadway argues t ary judgment ps a ma 

1 

wwiian was responsible for clqa 

ontract. Also, 26 Brbgdvvay arg 

the dapositbn testiri7 
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.both ths condition of the loading dock and the supervision of the Guardian employees who 

‘cleaned it were under 2S Broadwgy’g control, Plaintiff &~lh-~ns that he told 25 Broadway‘s chief 

mgineer Benson of the ongoing problem af dsbrls littering the logding dock, area and that it Wi18 

I 

br rectified. Furthermore, Bensbn cqbceded in his dep 
I 

Qrbage laying around the loading dockr 

Q. Was there ever a time when you sdw debris or garbage that 

arrived at wark in the morning? 

1 

Q. What about the loading daCk arm, 

xhiblt F at 14-15, 40). 

nly supervisor of GuarddipYq 

h Summaty judgm6nt is 

2 and the mdvant i 

8 NY2d 320, 324 [ 
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1 

Summary judgmeni mwst mak prima facie showi 
I ,  

f Igw, tendering sufficitht evidence in edmis$i 

material i s w s  of fact (see Wimgrad v ~ e w  ~ o r k  Univ. ~ e d .  ~ t r . ,  64 NY2d 851, 853 [1$85J; 

321 2 [b]). The failure to make such a ghowing requires denial of the motign, regardless 

of the sufficiewy of the oppodng papers (see Smalh I, AJI Indus., Inc, , I O  NY3d 733, 735 

I$ ,  Once a prlma f8kie S ~ P  

nonmoving party to p rgd l lq  evidentiary Proqf in admi’ssiblrp form sclffiGient to eatqbl 

axistwce of material issues of fact that rdquirrg a trial for resolution” (Giuffrida v Cifibank Corp., 

I 0 0  NY2d 5‘2, 81 [2003]: m e  also Zu@wmgn v City of Now Yprk, 49 NY2d $57, 562 [1980]; 

‘able issues mist, n i t  It0 d 

It 1s well established th e, as hem, a defendqnt movbs for su 

3 ) .  In order to coqstityte GO 
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uqt sxiqt for a sufficien 

d remedy It (Gordon v American Mussurn of 

nx Park South Assoc., 285 AD2d 462,403 [ 

I 

prima facie entitlement to such relief as B matter of law, t t~e burden shifts tn plaintiff to raise El 

trigble issue of fact as to the Oreation of 1 fect ot ngtice thereof‘ (Smith, SO AD3d at 500). 

wever, “rank specylation 13 not a Sub$ 

qllired to establish the qxistaqde O f  a t 

I 

identiaq ptpsf in hdmissiW fwm tbst i9 

f material fact” (Castore v ~ t o  Bene 

Rest. Inc., 77 AD3d 599, 599 [ l s t  bept 20703). 

prima faoie cas0 of entitlement 

it wither created nor hild actual 

Inc., 303 AQ2d 186 [ lsf  

p indicating that Guardian was re 

the loading dock was chgcked p 

te, 45 AD3d at 289: P o r h  

urtherWore, in opposi 

I S S Y ~ S  of fact as to c; 

h may have be6h rdyt 
I 

dressed by 25 BroadWay, and &/una, 303 Ab2d at 186; Uhlich v CenBd6 
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I 

Bdttlhg Cw. of N. Y, 305 

Bseson establish that b 

2d 1 Of [ la t  Degt 

plspple had i rev i  

ading dock, Benson admitted to seeing people who he believed to be homeless, about twice 
* *  

w week, sleeping on the sidewalk approximately 200 feet away from the lwding d w k .  Also on 

3 number of occasions plaintiff alleges her 

mrdian’s engineer and pauritylshpp atu 

about the Cowlition of the bqding d w k  t9 
I >  

I 1 

1 ,  dof fact as to a recurring condition (see’h/ ich d at 197). Accordingly, defendant’s 

motion for summary judgment dismissing the complaint and cross claims asserted against it are 

Summ,qry J,udgmeht AS Aq,ahst ,GcrhtciJiwa, 

The portion of the 25 Brqadway’ 

s eJaims for common law p d  co 

butqd to the cgusatiorr of the 

13 [ lst  Dept 20101; E2zat-d 

rmination yet as to Guar 
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vdapmenf Corp. 7& A Aaqbrdinglk th 

surrlmary judgment as against Gqwdim for its pommor) law and cbhfracfual indemnification 

' A  cliirns are denied without prejudioe BS premature. 
I 

t t p  r;,dintiff, Ramashar Gir, is denied in its entirety: and it Is further, 
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