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P R  E S E I V T :  

Ilon. JEFFREY ARLEN SPINNER 
Justice 0 1  the Supreme Court 

X 
In the Matter of the Claim of SUBRAMANYIR : 
CIIOCKALINGAM. an infant. by his parent and : 
natural guardian. MEENA CHOCKALINGAM, : 
and bq MIIENA CHOCKALINGAM. Individually. : 
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WESTHAMP 1'ON BEACI 1 UNION FREE 
SC'I 1001, DIS 1 RICT AND THE 
WFS1 ILAr\ilPTON BEACH UNION FREE 
S('1LOOI I>lSl'RIC 1. 

I1  e fe I1 d ants. ' 
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MOTION DATE 2-23-1 1 (#009) 
MOTION DATE 3-16-1 1 (#010) 
ADJ. DATE 4-13-1 1 
Mot. Seq. # 009 - MG;CASET)ISP 

# 010 - XMD 

PROKOP & PROKOP 
Attorney for Plaintiff 
267 Carletoii Avenue 
Central Islip. New York 1 I7:!2 

CONGDON. FLAHERPY, O'CALLAGI IAN 
REID, DONLON. r'RAVIS & FISFILNGER 
Attorney for Defendants 
The Oinni 
333 Earle Ovington Boulevard 
Uniondale, New York 11553 

1Jpoti ~ l i c  1i) l lowin~ pipcrs  niimbcred I to 3 0  read on this motion for sutiiinarj' iud~ment  atid cross motion for 
disco\ crv: Nolice o1'Motion' Order  to Show Cause and supporting papers 1 - 25 ; Notice ofCross Motion and supporting papers 
16 - 34 : A i iwc r ing  Al'lidavits and supporting papers 3 5  - 37 : Replying Affidavits and supporting papers 38 - 39 : Other 
p. (( 3 ' ) i t  is. 

ORDERED that thc renewcd motion b! the defendants fix an order ~ ~ ~ ~ r x u a n t  to C't'l R 321 2 
grant i 11 g \ 11 m 171 ai! j l i d  g ment d i sni i ss i rig the corn p h i n t  i s granted . 

ORDERED that the cross motion by the plaintiff for an order granting tlieni leaw lo conduct 
limited discox eiy. in tlie limii of additional depositions. is denied. 

RJ order datcd April 28. 2008. this Court (Spinner. .I .)  denied tlie defkndaiits' prior niotioii for 
siiiiiiiiarq j iidgment. \vitliout prejudice to renem al. upon submission of copies of' thc pleadi 1gs. 
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I h i \  action \&as commenced by the plaintiff Meena C‘hocl<alingani (Meena) to recover damages. 
personall! and deril atively. for personal injuries allegedlj sustained by the infant plaintiff Subraman! ir 
C‘hocl4ingani (Subi). on April 30, 2004. Subi i t a s  injured as a result ofajuinp froin a piece of 
pla! ground cqLiipnient. commonly Itnown as n spiral slide. located on the grounds of the % esthaniptoii 
k a c h  Llementarj School M ithin the Westhampton Beach Liiiion Free School Diutrict. At the time of the 
xc iden t .  Subi \+as stmcling at tlie top of the slide when he heard someone behind him scream, he 
bec~une fiightened, and jumped to the ground fracturing his left foot. 

‘I‘he complaint alleges that the defendant Westliampton Beach Union Free School District (the 
District) sucd herein as The Board of Education of tlie Westhampton Beach IJnion Free School District 
and Westhampton Beach Union Free School District was negligent in the care. design and maintenance 
01’ the slide. failed to properly supervise the students on the playground. and failed to pro\ ide or obtain 
proper care lbr Subi after his in.jury. 

Subi testified at a 50-11 municipal hearing 011 December 9, 2004 and he was deposed on April 8, 
2009. His earlier testimony can be summarized as follows: He was in fourth grade at Weslhamptoii 
Beach Elementary School on April 30,2004 and went to outdoor recess with his class after eating lunch. 
Recess period has  one-half hour from 12:30 p.m. to 1:00 p.m. About 15 to 20 minutes intr, the recess 
period. he n‘as standing at the top of the spiral slide ready to go down when “this girl she sxeained 
something bchind me. I got scared and I did not lmow what to do, so I jumped.” He indicated that he 
iiiniped to  his left towards the bench where Mrs. Cap. a school monitor, was Yitliiig. Once Mrs. Cap 
realimt that he could not get up, she came over to him and used her radio (walltie-talltie) t3 call for the 
~chool  niirse. Subi f’urther testified that it “took ... long” for Ms. M~ilvey. tlie nurse. to get out to the 
playground with a wheelchair. Ms. Mulvey took him to the nurse’s office and his mother came to take 
him to the doctor’s office. He stated that the slide was not broken. that he could have slid clown the 
slick. but that he \\as frightened into jumping, and that he had never jumped off tlie slide before. 

At his deposition, Subi testified that his recess began at 1 1  :30 am. .  that lie had gone do\vn the 
slide threc or fbur  times prior to  his jump off tlie didc, and that a monitor, Mrs Stengel. cz me to help 
hiin ‘ifier he \\as injured. I le indicated that nornially there were about five monitors on t l i r b  pial ground 
during recc\s period. 1 I C  stcited that the bench to the lcli of the slide m;is otic to one and oiie-hall l’cet 
ana! li.om the slick, that he naited about an hour I’or someone to bring hiin inside the schciol, and that he 
malted in the nurse‘s office about one to one and one-half hours for his mother to pic11 him up froro 
school Subi flirther testiiicd that Ms. Stengel was standing about 30 feet away from the slide when hc 
1211. that he had newr had a problem i v i t h  soineone screaming and scaring him before. and that he did 
not lm)\\ ol’an! one clsc \+ho had an espcrience lilie his. 

h/lcena testified at a 50-h inLinicipa! hearing on December [I. 2004. and she \ $as  deposcd 01-I i\pril 
8. 2000 She \\‘is not present at the time of her son’s accident. but slic testified that she \+as cniplojed 
11) the Dijtrict on that date as a monitor at the middle school across the street I?om Subi’s c:lcnientarj 
school She \\as at lunch n i t h  her co-morkers when, at about 12.40 p.m., she heard a call over the radio 
that cl \tident ‘it the clenientnrj school had been iii.jured and that the nurse was needed. Che stated that 
the last I-aclio call she heard \I as at 1 :20 p.m. indicating that “they‘re still loolting for a wlicdchair.” 
Meenu l~iirtlier testified that shc received a call from Mrs. Mulvey. tlie nurse. at 2:20 p.m. t:lling I x r  that 
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it had l~een her son \\ho mas iiiSjured on the playground She spoke to Subi o \ w  the telephone. aiid 
imiiiediatel> \lent o \ w  to the elementary school. She stated that. while in the nurse‘s office. she heard 
Ms Cap tell Mrs. Mulvey to write everything down on the incident report. She indicated t iat she Iliad 
not iiiade a n y  complaints to the District about the playground equipment. the recess monitclrs. or the girl 
u,lio screamed behind Subi. She also stated that she did not see any broken equipineiit on the 
p la> gro und . 

The District has iiio\ ed for suniiiiary judgment OH the grounds that the plainliffs ha\ e failed to 
produce an> evidence that there mas anjf type of defective or dangerous condition with respect to the 
slide. that the school provided reasonable and adequate supervision to Subi. and that there was no delay 
in  responding to Subi’s accident and. even if there was a delay. it was not the proximate cause of his 
i 111 ury . 

111 support of its motion. the District submits, infer aliu, the pleadings, the depositicln of thy full- 
time school nurse. two affidavits of the superintendent of the District, the affidavit of the replacement 
nurse. Mrs. Mulvey, and the affidavit of an expert witness. 

L,> nil Schwartz, the District superintendent, swears in his two affidavits that there were at most 
06 students on the playground at the time of Subi’s accident, that there were four monitors for the recess 
period. and that therc were no other similar incidents before Subi’s accident. He states tha. the girl who 
screamed aiid scared Subi before his jump was not a discipline problem. Mr. Schwartz further swears 
that a rex ICW of school records indicates that Subi’s recess period in fourth grade was froin 1 : 15 p.m. to 
1 :35 p.111. 

At her deposition, Sherry Marks. the full-time nurse at the school, testified that she was 1101. 
\corl\ing on  the day of Subi’s accident. She stated that Mrs. Mulvey was the substitute 1iLIrje on duty. 
that the iiiirse’s office is equipped with a radio. and that she was not aware of any case whcre the radio 
maltiinctioned. Ms. Marks further testified that if a student does not have an obvious bone fracturc she 
~ \ o u l d  tal\c thc student to the nurse‘s office to assess the injury and to ice it. 

Michelle Mulveq swcars in her aflidavit that she is a registered nurse. that she belic\es slic \ \ as  
i\orl\ing on the date of  Subi’s accidcnt, and that she recalls being asltcd to see Subi on the playgroimd. 
She 5tates that 411e does not recall an j  problem with the radio that cia],. and that Subi \vas i l l  the nurse‘s 
office “for sonic time” waiting for his mother who wanted to finish her work day before cuiiiiiig to get 
I1 I I l l  

I he Ilistrict has  siibniittcd the affidaLit of Margaret A Payne. ;i Certifiecl I’laqgroii id  Safely 
inspcclor b j  the National i’laqground Safety institute. She swears therein, bascd on her rc’ icu of ceitain 
clocuments cnumcrated in  her affida\ it. that the slide coiiiplics n i t l i  the playground design specifications 
in  the 4ineric;in Standards for Testing and Materials ( A S l M )  Public P l q  ground Design Standarcl I <  
1487. She indicates that there is no requirement in Standard F 1487 for slides to have a device to 
p r o  cnt a child from jumping off of a slide platform. Based 011 her re\ iew. Ms. Payiie rem ery a 
~~rc~fcrsional opinion that the slide was well within design standards aiid it ineets playgrourld safety 
rcq Ill rcmentc 
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I’he proponent of a summary judgment motion must make a prima facie showing of entitlement to 
j udgtnent as  a matter of law,. tendering sufficient evidence to eliminate any material issue offact (JM 

AIwrez  v Prospect Huspitcrl. 68 NY2d 320. 508 NYS2d 923 [ 19861: Winegracl v New York Uttiv. .&fee/. 
O r . .  64 N Y 2 d  851.487 NYS2d 3 16 [1985]). The burden then shifts to the party opposing tlie motion 
wh1c1i must produce evidentiary proof in admissible form sufficient to require a trial of the inaterial 
issues of fac t  (Rotlt v Barreto, 289 AD2d 557. 735 NYS2d 197 [2d Dept 2001J; Rebecclti 
172 .2D2d 600. 568 NYS2d 423 [2d Dept 19911: O’Neill v Fishkill, 134 AD2d 487. 52 1 N YS2d 2’73 [2d 
I k p t  19871). I Io\\e\ er. mere conclusions and unsubstantiated allegations are insufficient to raise a n y  
triable issues of fact (see,  Zuckert?tm v Cioi ofNeiv York, 49 NY2d 557. 427 NYS2d 595 [1980]; Perez 
v Grrrce Episcopirl Cliurcli, 6 AD3d 596, 774 NYS2d 785 [2d Dept 20041; Rebecclzi v Wliitmure, 172 
AD2d 600. 568 NYS2d 423 119911). 

Wliituulore. 

Tlie liability of a school district is governed by the same principles as those that goLern private 
land o-ners (Stevens v Cent. Scliool Dist. No. I of’ Town of Ramapo, 25 AD2d 87 1. 270 NYS2d 23 [2d 
Dept 19661 utjd 21 NY2d 780, 288 NYS2d 475 [1968]). A landowner has a duty to maintain its 
premises i n  a reasonably safe condition and to warn of a dangerous condition that is not readily 
ohsen able M it11 tlie reasonable use of one’s senses (DiVietro v Gould Pcilisarles Corp., 4 A D3d 324, 
325. 771 NYS2d 527 [2d Dept 20041). Whether a dangerous condition exists on real property so as to 
create liability on the part of the landowner depends upon the particular circumstances of each cast: and 
is generally a question of fact (Slinlamnyeva v Park 83“‘St. Corp., 32 AD3d 387, 820 NYS2d 607 [2d 
Dept 20061). 

Here. the Ilistrict has made a prima facie showing of entitlement to judgment as a matter ol’lau 
tf ith respect to the plaintiffs’ claims based 011 tlie alleged dangerous, defectit e and unsafe iiature of the 
siibicct slide The defendant has established as a matter of law that the playground area was in a 
rcasonablj salk condition (see Sobti v Liti~/etihiirst School Dist., 35 AD3d 439, 825 NYSZd 251 [2d 
Dcpt 2006). Cripotosto v Ronztrn Critlzolic Diocese. 2 AD3d 384, 767 NYS2d 857 [2d Dept 20031. 
B ~ n h s  v Freeport Urzioti Free Sclrool Dist.. 302 AD2d 34 1. 753 NYS2d 890 (2d Dcpt 20031; 
Vonrrngem v Morrip Cetit. Sclrool, 240 AD2d 926. 658 NYS2d 760 (3d Dept 1997J). 

In aciclitinn. the defi.ndant has establishcd that it ncitlier created the allegedly defectiire condition 
n o r  lixl ,ictual o r  constructive notice thereof A property otvncr may be held liable f’or injuries ari5ing 
liom a dangerous condition on its property if. it created tlie condition o r  had actual o r  coiistructi\ e nolice 
of it  and ;I reasonablc limc witliiii which to reniedq it  (see Sown vSJNH Real@ Corp.. 21 4D3d 893, 
894. 800 NYS3d 740 [2d Dept 2005); Criricrle v Sliarrotts Woods, Iirc., 9 AD3d 473, 781 NYS2d 47 [2cl 
I k p t  2004): Lee v Bethel First Petitecostrrl Cltiircli of Am.. 304 AD2d 798. 762 NYS2d 80 [2d Dlept 
9003 1: Pfrtrick v Bnl/y’s Total Fihess.  202 AD2d 433, 739 NYS2d 186 [2d Dept 20021). In  ordci- to 
constitute “constructi\ e notice” a defect “must be visible and apparent and it  must exist for ;i sullicicnt 
length ol’time prior to the accidcnt” to discover a n d  remedy it  ( \CC Cliicrnere v Meier, 98 NY2d 2170. 746 
NY’;2d 657 12002 1. c l / [qq  Gorrloti 1~.41)1ericrro M I W L I ~ ? ~  uf Nirtcrrcrl History. 67 NY2cl 83 5. 5 0  1 NYS2cl 
646 I1986). c i / ~ ~ < y N e g r i  vStop & S l r o j ~ .  65 NY2d 625. 401 NYS2d 151 [ 10851). 

In response. the plaintiffs have submitted tlie affida~ i t  of their attorney which contains mere 
conclusions and unsubstantiated allegations that tlic slide was defective and that it was not maintained in 
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;I sal? m ~ i n n e r  f'he plaintiffs' opposition fails to raise a triable issue of fact (Zuckermnn v City of New 
Yorll. \ i q m i ) .  -2ccordinglj. the first branch of the District-s motion for summary judgment is granted. 

I lie defendants made a prima facie showing of entitlement to judgment as a matter of law with 
respect to the plaintiffs' second cause of action which seeks to recol er damages for the District's 
negligent supervision of Siibi. Where an incident occurs in "so short a span of time that e w n  the most 
intense s~ipervision could not have prevented it. lack of super\isioii is not the proximate cause of the 
iiij i ir j  and sunimarj judgment in favor of the school defendants is Narranted" (Jtuiiiktljtis v FirIlo/t, 284 
AD3d 428 726 VYS2d 451 [ 2d Dept 20011 qzioting Convey v Rye Sclzool Dist. 271 AD2d 154, 71 0 
NYS2d 641 [2d llept 2000j; see i i l t o  Tmenbaum v Miiznesauke Elementary School. 73 AD3d 743. 
901 NYS2d 102 [2d Dept 20101). The evidence submitted established, as a matter of law. .hat there was 
adequate playground supervision and that the level of supervision was not the proximate cause of the 
infant plaintiffs accident (see Miller v Kings Park Cent. School Dist., 54 AD3d 314, 863 VYS2d 232 
L2d Dept 20081; Bensorz v Union Free School Dist. #23, 37 AD3d 748, 830 NYS2d 757 [:!d Dept 
20071; Botti v Setford Harbor Eleulzentirry School Dist. 6 ,  24 AD3d 486, 808 NYS2d 236 [2d Dept 
2005 I ) .  The burden then shifted to the plaintiffs to raise a triable issue of fact as to the adequacy of 
supervision and whether inadequate supervision was a proximate cause of the infant plaintiffs injuries 
(Peiiplie v Lorigwood Cetzt. SclzoolDist., 49 AD3d 837, 854 NYS2d 491 [2d Dept 20081; Davirlsoti v 
Sachem Cetzf. School Dist.. 300 AD2d 276, 75 1 NYS2d 300 [2d Dept 20021). The plaintiffs did not 
meet that burden. Accordingly, that branch of the defendant's motion which seeks summary judgment 
dismissing the plaintiff's' claims based upon negligent supervision is granted. 

I n  addition. the District has made a prima facie showing of its entitlement to judgment as a 
matter of law on the issue of liability for allegedly failing to provide or obtain proper care for Sitbi by 
stibmitting iindisputed evidence showing that i t  did not cause. contribute to. or exacerbate his iiijuries. 
1 o pro\ e a prima facie case of negligence, a plaintiff must denionstrate the existence of a c uty. a breach 
of  that duty and that the breach of such duty was a proximate cause of his or her injuries ( w e .  Pulha v 
Eilelninn. 40 NY2d 781, 390 NYS2d 393 [1976]; Etigelhcrrt v County ofOrange, 16 A D 3  369, '790 
NYS2d 704. 11, L / C > I I I ~  5 NY3d 704. 801 NYS2d 1 [2005]).  Again. the plaintiff has failed io produce 
e\ ideiitiarj proof i n  admissible form sufficient to raise an issue offact requiring a trial on this cause of 
,iction 

,2cc orcl i ng I! . the District ' s motion lor summ ar) ,j udgment d i s ni i ss i ng the c om 13 I ai 1-1 t is gran ted . 

I'he plaintiKs cross move for an order granting  hem leaire to conduct limited disco\ ery, in thc 
form of' acldi tional depositions of l'ormer emplo~  ees of the District who were present on tht: date o f  
Subi's accident Initially. the Court notes that the plaintiffs filed a note of issue in this mal ter on January 
26. 30 1 0 24s such. the plaintiffs are required to demonstrate that unusual or unanticipated clrcl1111titanccs 
de\ eloped subsequent to the filing of the note of issue and certificate of readiness which rcquircd 
additional disco\ ery to prevent substantial pre-iiidice ( j c ~ e  CJticci iWut. J m .  Co. v P.M.A. Cor/?.> 34 AD3d 
703, 826 NYS2d 138 [2d Dept 20061: Awiiovox vBeri.ycmirii, 265 AD2d 1.35, 707 NYS21.I 137 12d 
Dept 2000): L * f .  Mnsley v Fltivim. 13 AD3d 346, 785 NYS2d 742 [2d Llept 20041; 22 NYC'KR 202 21 
1 d]).  7 lie) ha\ e Failed to do so. Indeed, there is no reason mhy tlic additional discovery scught could not 
h a ~ e  been requested prior to the filing of the note of issue. 
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\lore()\ er. the plaintiffs' assertions concerning the necessitj of further discox ery in  order to 
o p p o ~ c  the rcquests for siininiary judgment lack merit inasmuch as the plaintiffs filed their note of issue 
;tnd the certificate of readiness for trial indicating that discovery proceedings known to be necessary 
~ c r e  completed: that there were no outstanding requests for discovery; and that the case was ready for 
trial A determination of summary judgnient cannot be avoided by a claimed need for discovery iuiless 
some evidentiary basis is offered to suggest that discovery may lead to relevant evidence, and the 
plaintiffs I'ailed to make the requisite evidentiary showing ( see  Paizcisuk v Viokli Pmk Reti/@, LLC', 41 
AD3d 804. 839 YYS2d 520 [2d Dept 20071). The mere hope or speculation that evidence sufficient to 
cleftat a motion for summary judgment may be uncovered during the discovery process is an insufficient 
biisi\ for denying the motion (,,ee Z<iimycr,oauov v Ni-xoii Taxi Coup., 45 AD3d 736, 846 NYS2d 309 [2d 
r i e p  3oo71). 

The statements in the affirmation of plaintiffs' counsel that the defendants have somehow acted 
inappropriately regarding disclosure of the addresses of the former employees are without merit, and the 
bald and coiiclusory statements that the former employees are actually still employed by the District do 
not adequately support the granting of the cross motion. 

hccordinglj. the plaintiffs cross motion for an order gjrpting them leave to conduct limited 
disco\ c r ~  is denied. 1 i 

X FINAL DISPOSITION NON-FINAL DISPOSITION 
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