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KONJCA MNOLTA BUSINESS SOJ,UTTONS 
U.S.A., INC., 

Peti tionedPIaintiff, 

For a Judgment Pursuant to Article 78 
atid $ 3001 of the Civil Practice Law and Rules, 

-against- 

'TlIE CI'CY OF NEW YORK, acting by and 
through the DEPARTMENT OF C'I-TYWlDE 
ADMINISTRATIVE SERVICES, FACSIMILE 
COMMUNICATIONS INDUSTRIES INC. d/b/a 
ATLANTIC HIJSINESS PRODCJCTS, 7' & G 
!NUUSTRIES INC. d/b/a TGI OFFICE 
AUTOMATION, CANON RI JSINESS SOLUIIONS, 
INC. and the XEROX COWORATION, 

index No.: 107485/10 

FBk 
JUN 22  2011 

NEW YORK 
COUNTY CLERK'S OFFICE 

Motion sequence numbers 002 and 003 are consolidated for disposition. In motiuri seq. 

no. 002, resPondeiit/defendant Xerox Corporation (Xerox) moves, pursuant to C.PLR 2221, fur 

leave to reargue that portion of this court's Order and Judgmcnt dated January 19,201 1 whch 

vacated awards to Xerox on Item 63 (Class 34), Item 65 (Class 36), and Item 67 (Class 38) of 

Bid No, 1000257 for thc purchase and rental of multi-functional copy machines by the City of 

New York. In tmtion seq. no. 003, Xerox seeks thc same relief pursuant to CPLK 5015. In 

rcsponse to this secund motion, respondcnt/de~~ndaTlt Canon Business Solutions, Tnc. (Canon) 

cross-moves for costs and attorneys' fees, contending that the second motion is frivolous within 
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die meaning of22 NYCRK 130-1.1 (a). For the reasons set forth below, all three motions are 

denied. 

Petitivner Kvnica MinoIta Rusincss Solutions, U.S.A., Inc. (Konica) commenced this 

hybrid Article 78ideclaraloty judgmcnt action on June 8,2010, seeking to have set aside awards 

by the City of New Ynrk, Department uf Citywide Administrative Services (DCAS) to 

c,ompcling vendors under Bid Nu.  1000257. Konica filed an amended petition on July 30,2010 

add.ing the other bidders, including Xerox, as respondents/defendants. Only DCAS, Canon  and 

T lk G Industrics, Inc. answered the amended petition. 

While upholding the majority of UCAS's awards to Xerox, Canon and the other winning 

bidders of Bid No. 1000257, the court vacatcd three awards to Xerox as non-rcsponsive and 

reinanded thc tiiatter to the City to award the contracts for these classes to the next lowest 

qualiiied bidder. It appears that Canon i s  the next lowcst qualikd bidder. 

The judgmcnt was cntcred on Jatiiiary 25,201 1; noticc of entry was scrved by the 

petitioner on January 26,20 1 1. For unknown reasons, an amended notice of entry was served on 

February 5,201 1. On March 2, 201 1, after seven months of inaction, Xerox scrved the parties 

with a notice of appeal and motion for leave to reargue. Hoth Canon and DCAS ob-jccted on the 

ground that Xcrox had defaulted in answcring the amended petition and could not seek 

reargument pursuant to CPLR 2221. Shortly thercaker, Xcrox served thc second inotion for 

relief from the judgment pursuant to CPLR 50 1 5. 

Keargument is dearly improper. Because Xerox did Iiot appear in this proceeding, 

suhiiiittcti no papers and made 110 arguments in opposition to the nmcnded pctition, it is in dcFault 

and, cannot seck leave to reargue the court's decision. Parkvr v MCMUI'EOJI, 53 AD2d 1034 (4th . 
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Dept 1976) (“defaulting party may not appeal ur move to rcargue . . “); crccord Kurth 17 

Stwskind, 200 AD2d 572, 573-74 (26 Dept 1994). The hc t  that the court rulcd on the merits of 

the miended petitian baxd on the opposition papers submitted by DCAS does not justify an 

attempt by Xerox at t h s  late stage to change the court’s mind. Sei? Williurn P.  Pnhl Equip. Corp. 

v Kctssis, 132 AD2d 22, 27 (1 st Dept 1992) (reargument is not designed to allow parties a second 

bite at the apple or to assert new arguments). 

A party seeking to vacate ujudgment  pursuant to CPLR 501 5 (a) (l), must show both a 

reasonable exc~isc for Ihc defaul~ and a meritorious d e h s e .  Bensoji Purk Assoc., Lf,C v 

Her.mnn, 73 AD3d 464,465 (1 st Vept 201 0); MutuuE Mar. Off.’, T H C .  v Joy Constr. Corp., 39 

AD3d 41 7, 419 (1st Dept 2007). Xerox asks this court to excuse its previous default on the basis 

that Xerox made a slrategic decision to rely nn DCAS to represent its interests in this lawsuit. 

This is not an exmsable default. See Buyce v Rinehart, 263 A112d 377, 378 (ist  Dept 1999) 

(vacatur of order denied where party’s decision not to oppose motion was a “strategic decision”). 

Indeed, the case law suggests that the default must be “uizjnten~ional” in order to be excusable. 

Hell v Tnnthsawrs, Inc.., 21 3 AD2d 199,200 (1 st Uept 1995); Liril C o ~ p .  v 1.uufer Virion World, 

84 AD2d 704 (1 st Dept 198 1). If the court were to find an excusable default here, there would be 

no inccntive for a private party in an Article 78 proceeding to appear aiid argue its position unless 

and until the government agency whose actions are being chdlcnged is unsuccessful in upholding 

its determination. This type of-piecemeal litigation should not be encouraged. 

Nor has Xerox shown a meritorious dcfe’ensc. Xerox challenges the court’s ruling that Ihc 

evidence petitioner offere,d in support of the amended petition demonstrated that at least one 

model successfully bid by Xerox for Classes 34,36 and 38, i.ianely the Xerox WorkCcntre 5 150 
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CopierPrinter, is a “Factory Produced New Model.” and does not meet the bid solicitation 

requirement that the equipment be “standard new cquipment.” Ttic bid solicitation defined “new 

equipment” as “cquipmcnt which is shipped from the place of manufacture to the city, . . . , the 

equipment and all of its parts, havc not been used prcvinusly, the City being the first user.” 

Judgment, at I O .  

The product literature submitted by peti timer identified three types of Xerox equipment: 

( I  } Newly Mdnufacturcd Equipmcilt: ( 3 )  Factory Produced Ne% Model; and (3) Remanufactured 

Equiprncnt. Xerox Mcino. of l aw ,  Gx. 2. A Factory Produced New Model is “newly serialized 

cquipment with new features and/or functions, it is disassemblcd to a Xerox predetermined 

standard and contains new, reprvccssed and/or recovered parts (hat meet product specifications.” 

Id. 

Nolahly X e r v x  does no( offer any proof that its WorkCciit re 5 1 50 does no1 contain any 

“roprocesscd” or “rccovercd“ parts, Instead, Xerox only claims in its brief that the its product 

literature establishes, at most, that a Factory Produced Ncw Modcl could contain such parts 

bccause ol’the term “and/or.” Unlike the definition of Newly ManufacEured Equipment, it is 

clear that a Factory Produced New Model is riot likcly to bc Rilly cumprised of only new parts. 

Konica had alleged in its Verified Petition that “ X C ~ O X  bid 011 Bid No. 1000257 using products 

thal were not New Equiprncnt uiidcr the Terms and Conditions” and that “Xerox’s product 

literature concedes that its equipment contains ‘reprocessed and/or recovered parts ”’ Amended 

Petition, 77 25, 26. Xerox fails to submit to a verified answer denying or challenging these 

allegations. and thyy are deemed admitted. CYLR 3018. 

Canon’s request for costs and attorneys’ fees pursuant to 22 NYCRR 130-1.1 is denied. 
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The motions rnay lack merit, but not to thc extent that Xerox engaged in frivolous conduct as 

defined in 22 NYCRR 170-1.1 (c), wai-ranting an award of costs imd attorneys’ fees to Canon. 

For the foregoing reasons, it is hereby 

ORDEREI) that the motion (seq. no. 002) of Xcrox Corporation for leave to re,argue the 

c,uurt’s Order arid Judgment dated January 19, 201 1 is denied; and it is further 

ORDERED that the motion (seq. no. 003) of Xcrox Corporation for relief from the 

court’s Order and Judgment datcd January 19, 20 1 1 is denied; a.nd it is further 

ORDERED that the cross motion of Canon Business Soluti 

- 
and attorneys’ fees against Xsrox Corporation is denied. 

JUN 22  2011 
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